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HE “Professional Directory,’ now appearing in the Green Bag, includes rep- 
resentative lawyers in Washington, Atlanta, Baltimore, Boston, Lynn, 
Minneapolis, Buffalo, New York, Syracuse, Mexico City, Portland (Oregon), 

Philadelphia, Tacoma, Milwaukee, Manila, and Montreal. This is a gratifying 

exhibit, so far as it goes, but it ought to include a representative in every city 

and town reached by the Green Bag—which means substantially every city in 
the United States. Present subscribers to the Green Bag should cooperate in 
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making the directory more comprehensive and therefore more useful. The py), 
lishers will gladly do their part, and they now make the appeal direct an 
personal. If your city is not included in the above list you are invited to sen 
in your name, and as a special inducement the Green Bag now offers representa. 
tion for the balance of the year 1909, for $3.50 if your subscription is paid, or fo 
$6.50 if subscription is not paid. This offer is good only until June 25th, ang 
responses should therefore be made promptly. 
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Mr. Justice Moody, Lately Attorney-General 


By Georce WHITELOCK, 


USTICE MOODY’S remarkably able 
opinion in the recent case of 
Twining v. New Jersey’ calls attention 
to the work of this jurist in the Supreme 
Court of the United States both as 
Attorney-General and as judge. The 
record is one of high efficiency, and pub- 
lic importance. 

In Clyatt’s case”, Mr. Moody sustained 
as Attorney-General the Congressional 
legislation against peonage, demonstra- 
ting its constitutionality under the 
Thirteenth Amendment, which abolished 
slavery and established universal liberty. 

Still earlier, in Swift's case®, he ob- 
tained a perpetual injunction for the 
Government against a powerful com- 
bination of meat dealers controlling six- 
tenths of the trade in fresh meats 
between the states, and which threat- 
ened to monopolize the business by a 
scheme so vast as to present for de- 
cision a new problem in pleading. It is 
true that Judge Humphrey afterwards 
upheld, by his unpopular but accurate 
and courageous reading of the statute, 
the pleas of immunity which saved the 
beef packers from criminal conviction in 
Chicago, but Attorney-General Moody’s 
ability in the prosecution which failed 





1211 U. S. 78, December, 1908. 
197 U. S. 207, March, 1905. 
5196 U. S. 375, January, 1905. 
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was indisputable. Congress has since 
amended the law to conform with the 
interpretation for which he contended 
at the trial (Act June 30th, 1906). 

In Shipp’s case* he successfully re- 
sisted as Attorney-General the release 
of persons charged with contempt of the 
United States Supreme Court for par- 
ticipation in the murder of a prisoner 
sentenced to death by a state court in 
Tennessee. This prisoner was lynched 
while seeking a review of his conviction 
in the highest Court of the nation. 

Justice Moody’s three-score opinions 
in the Supreme Court cover a wide range 
of subjects, federal and otherwise. They 
show an intellectual fearlessness of dis- 
tinguished merit, and never descend to 
the level of mediocrity. The Justice’s 
power of analysis, lucidity of statement 
and cogency of reasoning are impressive, 
while his style is terse and virile. The 
opinions abound in historic and legal 
illustrations, and carry a profound con- 
viction of the author’s industry, learn- 
ing and acumen. 

Mr. Moody represented the United 
States in the important case of Kansas 
v. Colorado,® which involved the irriga- 
tion of arid lands from the Arkansas 
River within the boundaries of two 





4203 U. S. 562, December, 1906. 
5206 U. S. 46, May, 1907. 
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commonwealths, the original parties to 
the litigation. Intervening on behalf of 
the government, he contended for the 
paramount right of the United States to 
control the whole system of reclaiming 
arid lands by virtue of supposed sov- 
ereign and inherent power. He con- 
ceded that his proposition was an appar- 
ent challenge of great decisions of the 
Court, but argued that: ‘‘Thereis a gap 
and vacancy of sovereignty somewhere, 
if the sovereign and inherent power of 
one state is restricted to its own terri- 
tory, and there is no sovereign and in- 
herent power in the nation to regulate 
where the powers of two or more states 
overlap, and so clash, and injure each 
other and the aggregate interests.” 
The Court rejected by a unanimous 
decision the contention of the Attorney- 
General, which was so radical as to 
imperil the autonomous condition of the 
several states. 

Forty years earlier Chief Justice Chase 
had presided in the leading case of 
Texas v. White®, an original proceeding 
in the federal Supreme Court insti- 
tuted just after the Civil War, to pro- 
cure an injunction preventing the frui- 
tion of a scheme to loot the state’s 
treasury of bonds said to have been 
seized by a combination of persons in 
armed hostility to the United States. 
If Texas by her participation in seces- 
sion had ceased to be a state of the 
Union, the Court would have no juris- 
diction of the controversy. In deliver- 
ing the opinion sustaining the right of 
the prostrate state to maintain the suit, 
the Chief Justice, when the animosities 
engendered by the war were still fiercely 
burning, wrote these noble and momen- 
tous words: “‘There is no loss of separate 
and independent autonomy to the states, 
through their union under the Constitu- 
tion, but it may not be unreasonably 


87 Wall. 700, April, 1869. 
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said that the preservation of the states, 
and the maintenance of their govern- 
ments, are as much within the design 
and care of the Constitution as the 
preservation of the Union and the main- 
tenance of the national government. 
The Constitution in all its provisions 
looks to an indestructible Union, com- 
posed of indestructible states.” 

And Justice Brewer’s memorable 
opinion, delivered in Kansas v. Colorado 
on May 13, 1907, held that while the 
Constitution is not to be construed 
technically and narrowly “‘it still is true 
that no independent and unmentioned 
power passes to the national govern- 
ment or can rightfully be exercised by 
the Congress.’”’ The Constitution enumer- 
ates the powers granted by the people 
to their national government. All 
powers which properly appertain to sov- 
ereignty and have not been so delegated 
to the federal government belong to 
the states and the people. 

So Justice Moody’s judicial opinions 
in the Supreme Court present a remark- 
able contrast to his argument as Attor- 
ney-General in Kansas v. Colorado. Thus 
in Tilt v. Kelsey,’ speaking for the 
Court, he declared the sovereign author- 
ity of the individual states in respect to 
the settlement of the succession of prop- 
erty on death, and their right to give to 
their judicial proceedings conclusive 
effect as against the world, subject, of 
course, to constitutional limitations. 
And in Maiorano v. B. & O. Railroad*® 
the Justice holds that the construction 
by the Supreme Court of Pennsylvania 
of a statute of that state creating a right 
of action for death in favor of the sur- 
viving relatives of a deceased as not 
extending to those who are non-resident 
aliens must be accepted by the federal 
Supreme Court on writ of error. This 


7207 U. S. 48, October, 1907. 
8213 U. S. 268, April, 1909. 
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doctrine was fully applied despite the 
fact that similar statutes had been 
otherwise construed in Illinois and in 
Justice Moody’s own state of Massachu- 
setts. He said there was no violation 
of the treaty between the United States 
and the Kingdom of Italy affording to 
Italian subjects here domiciled all the 
direct protection and security afforded 
our own people, by reason of the fact 
that non-resident alien relatives of a 
deceased Italian citizen were denied by a 
state court a right of civil action when 
the right is given to native resident rela- 
tives. And even when vigorously dissent- 
ing from the Court’s conclusion that the 
Employers’ Liability Act was unconsti- 
tutional (1908), Justice Moody distinctly 
recognized the supremacy respectively 
of state and nation within their different 
spheres, and the allotment between them 
of the powers usually exercised by gov- 
ernments. He agreed with all of his 
brethren of the bench that Congress 
cannot regulate purely internal com- 
merce of the states. 

In the criminal case of Twining v. 
New Jersey (heretofore mentioned) the 
Justice probably rises to the height of 
his present intellectual evolution. He 
answers in masterly manner the argu- 
ment of the able and eminent counsel 
for the prisoners, and lays especial 
emphasis on the perils of forced con- 
struction of the federal Constitution in 
restraint of the power of the states. 
Twining and one Cornell had been con- 
victed of statutory crime by a New 
Jersey court. They had not testified in 
their own behalf. In other states (Mary- 
land, for example, Code, art. 35, sec. 4), 
no presumption would have been created 
against them by their silence, and a 
judge could not have commented or 
their failure to testify. But the trial 
court in New Jersey, in conformity with 
the well-settled state law, had instructed 


the jury that they might draw an un- 
favorable inference therefrom against 
the prisoners. The traversers, suing out 
a writ of error from the Supreme Court 
of the United States to the New Jersey 
Court of Errors and Appeals, com- 
plained of the instruction as a violation 
of the Fourteenth Amendment to the 
federal Constitution. They alleged an 
abridgment of the privileges of citi- 
zens of the United States, and also a 
deprivation of their liberty without due 
process of law. Both contentions were 
overruled and the conviction in the 
state court was affirmed, the Supreem 
Court holding that exemption from 
compulsory self-incrimination in the 
courts of the states is not secured by 
any part of the federal Constitution. 
The Justice declares in the course of 
his judgment that: “The power of the 
people of the states ought not to be 
fettered, their sense of responsibility 
lessened and their capacity for sober 
and restrained self-government weak- 
ened by forced construction of the fed- 
eral Constitution. If the people of New 
Jersey are not content with the law as 
declared in repeated decisions of their 
courts, the remedy is in their own 
hands.” 

Mr. Moody was appointed to the fed- 
eral Supreme Court from the Cabinet of 
an Executive not keenly alive to the 
distribution of powers between the 
United States and the component com- 
monwealths. Nor was this Executive 
highly sensitive to the Constitutional 
division and separate apportionment of 
functions, executive, legislative and judi- 
cial. If the intimate association with 
such a President suggested a doubt as 
to the wisdom of Mr. Moody’s ap- 
pointment, his record on the bench 
dispels it. That record, like the 
record of other distinguished jurists, 
demonstrates the ability of an able 
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lawyer to relinquish the partisan role of 
advocate and rise to the impartial duties 
of a judge. It also demonstrates that 
the qualities of intellect and tempera- 
ment necessary for success in these 
respective callings are not incompatible. 

It is clear that Justice Moody will 
not judicially uphold the doctrine of 
sovereign and inherent power in the 
nation apart from constitutional grant, 
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for which he contended as Attorney- 
General in Kansas v. Colorado. He will 
safeguard the autonomy of the states, 
and preserve the separate sovereignty 
of the governments, state and federal, 
maintaining the jurisdiction of the states 
over the areas of governmental power 
unceded to national authority. Justice 
Moody’s appointment is more than justi- 
fied. Palmam qui meruit, ferat. 





The Kansas Revised Code of Civil Procedure 


By STEPHEN H. ALLEN, oF THE TOPEKA BarR 


HE Kansas Legislature of 1909 
passed, without many changes, the 
Revised Code of Civil Procedure, which 
had been prepared by a committee of 
the State Bar Association. At the 
annual meeting in 1906 the Kansas State 
Bar Association adopted a resolution 
for the appointment of a committee, 
“to report a’general revision of the Code 
of Civil Procedure, eliminating as far as 
practicable all arbitrary rules which tend 
to delay the disposition of causes, deter- 
mine them otherwise than on their 
merits, occasion unnecessary cost or in- 
convenience or require successive trials 
of the same issue.’”’ Pursuant to this 
resolution a committee of five was ap- 
pointed, which prepared a bill that was 
introduced at the session of 1907. It 
was found impracticable to act on this 
bill, owing to the lateness of its intro- 
duction. At the annual meeting of the 
association in 1908 the membership of 
the committee was increased from five 


to twelve, and the whole work was again 
carefully revised and many further 
changes were made. The general pur- 
pose of the revision is expressed in the 
resolution above quoted. 

In recent years there has been a 
marked tendency to obstruct the pro- 
gress of causes in the courts by technical 
motions, demurrers and other dilatory 
tactics through which defendants not 
only gain delay, but seek to inject re- 
versible error into the record, so that a 
judgment for the plaintiff will be barren 
of substantial advantage. Certain pro- 
visions common to most of the codes 
were found to afford the basis for most 
of these practices, but the committee 
were not content with the mere abro- 
gation of a few useless arbitrary rules 
of procedure. They perceived that the 


whole theory on which causes are con- 
sidered on petitions in error by the 
Supreme Court is burdensome and un- 
just to litigants. 


Instead of the rights 
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of the parties in the cause, reviewing 
courts everywhere habitually consider 
the technical correctness of the rulings 
of the trial court, and many cases are 
reversed merely for errors in matters of 
practice in which the parties have no 
interest, but which theoretically deny 
some right or confer some illegal advan- 
tage. The universal practice in all the 
courts of this country, so far as I am 
aware, is to take exceptions to adverse 
rulings of the court, and the questions 
raised by these exceptions are alone 
considered by the reviewing court, unless 
the case turns on questions of law deci- 
sive of the main issues in the case. A 
provision is common to all codes, re- 
quiring the court in all stages of the 
action to disregard technical errors which 
do not affect the substantial rights of 
the parties. The courts, however, have 
felt bound to give effect to positive 
requirements of the statute with refer- 
ence to procedure, and to reverse cases 
where they have been disregarded. There 
seems to be an inevitable tendency to 
magnify the importance of matters of 
form and shirk the consideration of 
matters of substance. The revised code 
abolishes exceptions and bills of excep- 
tion, and requires the Supreme Court 
to pass on the merits of every case, 
where it is practicable to do so. 

Among the stumbling blocks over 
which suitors have fallen day by day 
may be noticed the provision, common 
to all the codes, which restricts the 
joinder of different causes of action to 
those falling within one of a number 
(seven in Kansas) of arbitrary classes. 
Lawyers are constantly confronted with 
most perplexing questions as to their 
right to join different claims in the 
same action. This difficulty is remedied 
in the new code by striking out all the 
classifications and allowing the plain- 
tiff to join all the claims he has, pro- 


vided they affect all the parties to the 
action. 

The little section which peremptorily 
enjoins that each cause of action in a 
pleading must be separately stated and 
numbered often necessitates a great mass 
of useless verbiage, and a failure to 
comply with the section has occasioned 
a number of reversals in this state. This 
section is stricken out and it is made 
discretionary with the trial court to re- 
quire separate stating and numbering 
or not according to the nature of the 
case. 

The old code made it a ground of 
demurrer if there was a defect of parties 
plaintiff or defendant or if several causes 
of action were improperly joined. Such 
defects may now be called to the atten- 
tion of the court and remedied by 
motion, but are not grounds of demurrer. 

The new code does not treat the 
defendant quite as liberally in the 
matter of pleadings as it does the plain- 
tiff. The only enlargement of the sub- 
ject-matter that may be used in defence 
is made through a change of the defini- 
tion of a set-off, which now includes 
any demand for money, and allows a 
set-off to be pleaded in any action for 
the recovery of money. In order to 
shut off sham answers for delay in 
actions founded on written instruments 
for the unconditional payment of money, 
or verified accounts for goods sold, or 
verified claims for wages, the answer 
must be verified. In counties where 
the courts are behind with their work it 
has been common practice to file answers 
pleading payment of money demands of 
all kinds and sorts when there was 
really no defence but the defendant de- 
sired delay. 

Aside from changes in the article re- 
lating to the venue of civil actions, 
which are only of local interest, and 
those relating to constructive service of 
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summons, which are changes of form 
more than of substance, no other im- 
portant amendments are made in those 
parts of the code which relate to the 
commencement of actions and the plead- 
ings. The articles relating to the pro- 
visional remedies are not materially 
changed except by adding a provision, 
modeled after the Massachusetts statute, 
providing for the attachment of corpor- 
ate stocks. 

Important changes are made in the 
article relating to trials and new trials. 
The judge at chambers may hear and 
dispose of all preliminary matters and 
pass on all questions of law, whether 
raised by motion, demurrer, or merely 
suggested by the pleadings, so that it is 
no longer necessary to wait from term 
to term for the disposition of pre- 
liminary matters. Where a number of 
different causes of action are joined 
which cannot be all tried in the same 
manner, the court or judge may direct 
separate trials of one or more issues in 
the appropriate manner. Where the 
plaintiff is permitted to join all kinds 
of causes of action, it may happen that 
a jury trial will be a matter of right 
as to some of them, that a reference may 
be necessary of another, and that 
another ought to be tried by the court. 
The judge has full power to meet the 
situation, whatever it may be. Actions 
are triable on the issues of fact in ten 
days after they are made up. Heretofore 
it has been necessary that the issues be 
made up ten days before the first day 
of the term. Many of the judicial dis- 
tricts of the state include only one 
county and have but three or four terms 
of court a year, so that considerable 
delay resulted from this requirement. 
Peremptory challenges to jurors were 
formerly made in open court and in the 
presence of the jurors, so that the 
challenged juror knew who made the 


challenge. Now eighteen jurors are 
selected, who are free from challenge 
for cause; each party then strikes three 
names from the list, and the remaining 
twelve constitute the jury. Motions for 
a new trial were formerly required to be 
filed within three days and at the term 
at which the verdict or decision was 
rendered, except for the cause of newly 
discovered evidence. Now they may be 
filed within three days without refer- 
ence to the end of the term, and may be 
decided by the judge at chambers. 
Where a verdict, report or decision is 
procured by corruption, a new trial is a 
matter of right, and all costs must be 
taxed against the party in fault. A 
new trial may be granted in any case 
in which there has not been a fair trial, 
but if the court is satisfied that a correct 
result has been reached a new trial may 
be refused notwithstanding errors in 
matters of procedure. When the appli- 
cation is made on the ground of newly 
discovered evidence, or the exclusion of 
competent evidence, such evidence must 
be produced on the motion for a new 
trial, and if upon all the evidence the 
court is satisfied with the verdict or 
decision the new trial will not be granted. 
In cases tried by the court or referee the 
judgment may be modified in accord- 
ance with the facts disclosed by all the 
evidence, or a new trial ordered as to 
one or more issues and refused as to the 
others. The new trial is to be granted 
only as to the issues as to which the 
verdict or decision appears to be wrong, 
when such issues are separable. In prac- 
tice these provisions will not be likely 
to result in greatly reducing the number 
of new trials granted by the trial courts, 
but as they vest far greater discretion 
in the trial court, and allow the correc- 
tion of minor errors and a modification 
of judgments after their rendition, the 
basis for reversal in the Supreme Court 
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js materially diminished. The leading 
idea here as throughout the code is to 
minimize matters of form and require 
the administration of substantial justice 
without unnecessary delay. 

The rules of evidence are changed in 
some important particulars. Heretofore 
witnesses could only be required to 
attend in the county of their residence. 
They may now be required to attend 
in any county of the state on tender 
of the mileage allowed by law and fee 
for one day’s attendance, but the cost 
of such attendance will be taxed against 
the party who subpoenas the witness, 
unless otherwise ordered by the court. 
The use of affidavits on the trial of 
actions is a very important innovation. 
Either party may prevent the use of 
affidavits by his adversary by simply 
denying the truth of the matter con- 
tained in them, or by asking the privi- 
lege of cross-examination. It is believed, 
however, that in making formal proof, 
especially by witnesses of unquestioned 
veracity, much expense and annoyance 
will be saved by allowing the use of 
affidavits. It is often a matter of 
very great inconvenience to witnesses 
to be required to wait around a court 
house to give some brief statement, 
which might as well be shown by an 
affidavit that could be taken at any 
convenient time or place. It not infre- 
quently happens that the loss and incon- 
venience occasioned to witnesses by 
attendance at court is of more moment 
than the matter in dispute between the 
parties. On the other hand ex parte 
affidavits are unsatisfactory where it is 
necessary to call out all the facts within 
the knowledge of the witness. The pur- 
pose of the change was of course to 
secure the advantages of an inexpensive 
method of procuring testimony and at 
the same time guard against the well- 
known dangers of that kind of evidence. 


In the authentication of records of 
the courts of foreign countries the re- 
quirement of the certificate of the officer 
who has the custody of the principal 
seal of the government has been dropped 
out and a certificate of the clerk and 
one of the judges is all that is required. 
The old rule with reference to books of 
account was very narrow. Now sub- 
stantially all entries relating to commer- 
cial and statistical matters may be 
admitted in evidence merely on proof 
that they were made in the regular 
course of business, at or near the time 
of the transaction. 

The most important changes relate 
to the record of the proceedings at the 
trial and the review of judgments of the 
trial courts on appeal. In the early 
days, when notes of the testimony of 
witnesses were taken down in longhand 
by the lawyers and the judge, it was a 
sensible practice to make bills of excep- 
tions to preserve the questions of law 
raised at the trial. Cases for review 
were also adapted to the necessities of 
the situation. The use of official stenog- 
taphers, who preserve not only all the 
testimony of all the witnesses, but often 
all that is said in the progress of the 
trial by court or counsel, while very 
convenient and helpful in many ways, 
has its disadvantages. It makes it pos- 
sible to try a case solely with a view to 
injecting error into the record, and by 
objecting and excepting to everything 
done by the adverse party to raise a 
multitude of technical questions. After 
the lawyer gets his transcript of the 
stenographer’s notes, he can study his 
objections and exceptions at his leisure, 
and assign error in the reviewing court 
on any matter that seems doubtful. 
Under the old practice only those ad- 
verse rulings deemed of importance 
would ordinarily be incorporated in a 
bill of exceptions. It not infrequently 
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happens that cases are reversed on 
matters not fairly presented to the trial 
court, and that questions on which no 
reliance was placed at the trial are 
urged as of prime importance in the 
reviewing court. 

While it is impossible to draw a 
definite line between the mere techni- 
cality and the wholesome rule of pro- 
cedure, between form and substance, it 
is possible to do away with many need- 
less arbitrary rules, and to allow the 
courts at all stages of the progress of the 
case to do their best in working out 
substantial justice between the parties 
without so much regard to matters of 
form. There is no longer a valid reason 
for making a new history of a case for 
the Supreme Court in the form of a bill 
of exceptions or a case. It is entirely 
practicable to treat all the files, docu- 
ments and exhibits in the trial court 
and the stenographer’s notes of the pro- 
ceedings at the trial as matters available 
for a review on appeal. It is altogether 
better to have the whole record avail- 
able in the Supreme Court than only a 
part of it. The new code provides for 
an appeal by a simple notice served on 
the adverse party. The Supreme Court 
thereupon becomes possessed of every 
matter that was before the trial court; 
pleadings, motions, affidavits, instruc- 
tions and stenographer’s notes when 
transcribed and filed, and all exhibits 
offered at the trial are available for a 
review of the cause. It is not compul- 
sory, however, on the parties to present 
more to the Supreme Court than is 
necessary for the determination of the 
questions raised. Cases appealed are to 
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be presented by abstracts unless other- 
wise ordered by the Supreme Court. 
These abstracts must be printed unless 
permission be granted for typewritten 
abstracts. The Supreme Court is author- 
ized to allow amendments, take further 
testimony and adopt any procedure it 
may deem necessary in order to finally 
dispose of the case. It is required to 
either render final judgment or direct 
such judgment to be rendered by the 
court from which the appeal is taken, in 
all cases where it is practicable to do so. 

It cannot be denied that lawyers, 
who have not merely been required to 
learn the arbitrary rules of procedure 
found in the code, but also to study 
critically the construction placed on 
them by the courts of last resort, become 
attached to mere matters of form, and 
are prone to look on a violation of a 
settled rule of procedure as good grounds 
for overturning a judgment no matter 
how righteous in substance. It will 
doubtless be a matter of extreme diff- 
culty to eradicate this attachment to 
matters of form. On the other hand it 
has become manifest to the profession 
that the business community in par- 
ticular, and the great multitude in gen- 
eral, have little but contempt for the 
nice hair-splitting so often indulged in 
by members of our profession, not merely 
in discussing the rights of the parties 
but in wrangles over form and proce- 
dure. The Revised Code of Kansas is a 
resolute attempt to exalt substance above 
form in all stages of the trial of a cause, 
to expedite trials and decisions, and to 
minimize the expense and annoyance of 
litigation. 





APROPOS OF VACATIONS 
‘‘Despite his material success, the American has still much to learn 


about the conduct of business, particularl 


with foreign nations. 


He has yet to learn that twelve onthe” work may be done in ten 
months or even in eleven, but that it cannot possibly be done in 
twelve.”— Nicholas Murray Butler, in ‘‘The American as He Is.” 
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The Canons of Legal Ethics* 


By Georce P. Costican, JR. 


DEAN OF THE COLLEGE OF LAW OF THE UNIVERSITY OF NEBRASKA 


HAVE been asked to say something 
to you on the subject of a Code of 
Legal Ethics, and I have interpreted 
that to be a request to say something 
about the particular code which is now 
before the bar of the United States for 
adoption—the American Bar Associa- 
tion’s Canons of Legal Ethics. 

At the outset I want to say a word 
about the reasons which led the Ameri- 
can Bar Association to adopt canons of 
ethics. If one is asked to name the 
professions other than the ministry in 
which practitioners are confronted most 
frequently with important moral prob- 
lems, I think his answer would be that 
they are law and medicine. If then he 
should be asked which profession he 
naturally would expect to be the first 
to codify rules of professional conduct 
for its members, his answer would almost 
certainly be the law, since codification 
is the lawyer’s work; but the slightest 
investigation would show that as a 
matter of fact the medical profession 
has been years ahead of us in adopting 
a code. As the physician is often the 
most careless about taking medicine, so 
the lawyer has been the most careless 
about applying law—rules of conduct— 
to himself. The ethical Code of the 
American Medical Association, to which 
I understand the various state and other 
local medical associations give loyal 
adherence, was adopted in its present 
form by that association in 1903, while 
the American Bar Association’s Canons 
of Legal Ethics were not adopted by 


*An address delivered before the Lancaster 
County Bar ee at Lincoln, Neb., on 
March 27, 1909 


that Association until last summer. 
Apart from the need of a code of Legal 
Ethics, one motive for its adoption was 
that the lawyers of America should not 
be behind their brethren of the medical 
profession in announcing those funda- 
mental rules of professional conduct by 
which all members of the profession 
should be bound. 

But a far deeper motive is to be found 
in the reports of the American Bar 
Association’s Committee on Code of 
Professional Conduct. The changing con- 
ditions of professional practice, tending 
in the direction of commercializing a 
large part of the bar of the country, both 
in and out of our cities, and in particular 
the weakening of an effective profes- 
sional public opinion due chiefly to the 
growth of large cities with their infinite 
possibilities of concealed wrongdoing, 
have combined, in the opinion of reflec- 
tive lawyers, to create a situation call- 
ing for something more definite in the 
way of rules of professional ethics than 
we have had in the past. Then, too— 
and here is where my own interest in 
the matter has been most aroused—there 
has been and is infinite need of an 
authoritative statement in simple and 
readily accessible form of rules of ethical 
professional conduct to be impressed 
upon our young men as they start upon 
their professional careers. In our pro- 
fession it is as true as it is elsewhere, 
that if we train up the young man in 
the way he should go, in after life he 
will not depart therefrom. 

Before the American Bar Associa- 
tion’s Committee went to work upon an 
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ethical code, it was requested to report 
upon the advisability and practicability 
of the adoption of such a code. In 
order that you may understand fully 
what was in the minds of the members 
of that Committee I shall read to you 
excerpts from its report made in 
1906 :-— 


Your instructions direct us to report upon 
the ‘‘advisability and practicability”’ of the 
adoption of such a code. 

First, as to advisability. 

We are of opinion that the adoption of 
such a code is not only advisable, but under 
existing conditions of very great importance. 
There are several considerations moving us to 
this conclusion: 


1. With Wilson, Webster, and others, we 
believe that ‘‘justice is the great interest of 
man on earth.”’ And here in America, where 
justice reigns only by and through the people 
under forms of law, the lawyer is and must 
ever be the high-priest at the shrine of justice. 
Under our form of government, unless the 
system for establishing and dispensing justice 
is so developed and maintained that there 
shall be continued confidence on the part of 
the public in the fairness, integrity, and 
impartiality of its administration, there can 
be no lasting permanence to our republican 
institutions. Our profession is necessarily the 
keystone of the republican arch of govern- 
ment. Weaken this keystone by allowing it 
to be increasingly subject to the corroding and 
demoralizing influence of those who are con- 
trolled by graft, greed and gain, or other un- 
worthy motive, and sooner or later the arch 
must fall. It follows that the future of the 
tepublic depends upon our maintenance of 
the shrine of justice pure and unsullied. We 
know it cannot be so maintained unless the 
conduct and motives of the members of our 
profession, of those who are the high-priests 
of justice, are what they ought to be. It 
therefore becomes our plain and simple duty, 
our patriotic duty, to use our influence in 
every legitimate way to help make the Ameri- 
can bar what it ought to be. A codeof 
ethics, adopted after due deliberation, and 
promulgated by the American Bar Associa- 
tion, is one method in furtherance of this end. 

2. With the marvelous growth and devel- 
opment of our country and its resources, with 
the’ranks of our profession ever extending, its 





The Green Bag 


fields of activities ever widening, the lawyer’s 
opportunities for good and evil are corre- 
spondingly enlarged, and the limits have not 
been reached. We cannot be blind to the 
fact that, however high may be the motives 
of some, the trend of many is away from the 
ideals of the past, and the tendency more 
and more to reduce our high calling to the 
level of a trade, to a mere means of liveli- 
hood, or of personal aggrandizement. With 
the influx of increasing numbers who seek 
admission to the profession mainly for its 
emoluments have come new and changed 
conditions. Once possible ostracism by pro- 
fessional brethren was sufficient to keep from 
serious error the practitioner with no fixed 
ideals of ethical conduct; but now the shyster, 
the barratrously inclined, the ambulance 
chaser, the member of the bar with a system 
of runners, pursue their nefarious methods, 
with no check save the rope of sand of moral 
suasion so long as they stop short of actual 
fraud and violate no criminal law. These 
men believe themselves immune, the good or 
bad esteem of their colaborers is nothing to 
them, provided their itching fingers are not 
thereby stayed in their eager quest for lucre. 
Much as we regret to acknowledge it, we 
know such men are in our midst. Never 
having realized or grasped that indefinable 
ethical something which is the soul and spirit 
of law and of justice, they not only lower the 
morale within the profession, but they debase 
our high calling in the eyes of the public. 
They hamper the administration, and even 
at times subvert the ends, of justice. Such 
men are enemies of the republic, not true 
ministers of her courts of justice robed in the 
priestly garments of truth, honor and integ- 
rity. All such are unworthy of a place upon 
the rolls of the great and noble profession of 
the law. 


3. Members of the bar, like judges, are 
officers of the courts, and like judges should 
hold office only during good behavior. ‘‘Good 
behavior’’ should not be a vague, meaningless 
or shadowy term devoid of practical applica- 
tion save in flagrant cases. It should be de- 
fined and measured by such ethical standards, 
however high, as are necessary to keep the 
administration of justice pure and unsullied. 
Such standards may be crystallized into a 
written code of professional ethics, and a 
lawyer failing to conform thereto should not 
be permitted to practise or retain member- 
ship in professional organizations, local or 
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national, formed, as is the American Bar 
Association, to promote the administration 
of justice and uphold the honor of the pro- 
fession. Such a code in time will doubtless 
become of very great practical value by lead- 
ing to action through the judiciary, for the 
courts may, as conditions warrant, require all 
candidates for the bar to subscribe to suitable 
and reasonable canons of ethics as a condi- 
tion precedent to admission. If this be done, 
the courts will be in an indisputable position 
to enforce, through suspension or disbarment, 
the observance of proper ethical conduct on 
the part of members of the bar so admitted. 
Indeed, eventually the people, for the welfare 
of the community, and to further the admin- 
istration of justice, may, either by constitu- 
tional provisions or legislative enactments, 
demand that all, before being granted by the 
state the valuable franchise to practise, shall 
take an oath to support not only the Consti- 
tution but such canons of ethics as may be 
established by law. One state already, Ala- 
bama, to its credit be it said, has by statute 
made it a misdemeanor for an attorney to 
employ runners to solicit practice, and the 
public prosecutor is required to institute pro- 
ceedings upon complaint of the council of 
the state bar association. But whatever 
measures may in time be developed to pre- 
serve the judicial department of the govern- 
ment, of which the bar forms so important a 
part, from the taint of unworthy motives 
and conduct, we believe that, viewed from 
almost any standpoint, the adoption and 
promulgation of a series of reasonable canons 
of professional ethics,in the form of a code 
by the American Bar Association, cannot but 
have a salutary effect upon the administra- 
tion of justice, and upon the conduct of lawyers 
generally, whether on the bench or at the 
bar. Action by the national Association will 
also tend to develop uniformity between the 
various states, not only in form and method 
of statement, but also in application, and this 
we deem of practical importance. Indeed, the 
ultimate measure of success of this movement 
to keep the bar true to its pristine glory will 
be largely enhanced by harmony between the 
different states, and by the moral support 
given not only by the bars of various jurisdic- 
tions to each other, but by the courts of the 
sovereign states one to the other. 


4. A further reason why we report the 
advisability of canons of ethics being authori- 
tatively promulgated arises from the fact that 
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many men depart from honorable and accepted 
standards of practice early in their careers as 
the result of actual ignorance of the ethical 
requirements of the situation. Habits ac- 
quired when professional character is form- 
ing are lastingin theireffects. The ‘‘thus itis 
written’’ of an American Bar Association code 
of ethics should prove a beacon-light on the 
mountain of high resolve to lead the young 
practitioner safely through the snares and 
pitfalls of his early practice up to and along 
the straight and narrow path of high and 
honorable professional achievement. 

Second, as to practicability. 

We report that the adoption and promul- 
gation of a code of ethics by the American 
Bar Association is entirely practicable. 

1. It is in keeping with the objects for 
which our Association was organized, among 
which the following are declared by the con- 
stitution: 

“To advance the science of jurisprudence, 
promote the administration of justiceand .. . 
uphold the honor of the profession of the 
law.” 

2. It is not impossible or indeed difficult 
to crystallize abstract ethical principles into 
a series of canons applicable to the usual 
concrete ethical problems which confront the 
lawyer in the routine of practice. Several 
state bar associations have already done so.”’ 


The most significant statement in 
that report to me, and I invite your 
attention to it again, is the assertion 
“that many men depart from honorable 
and accepted standards of practice early 
in their careers as the result of actual 
ignorance of the ethical requirements of 
the situation.” A few years ago I 
should have put such a statement to 
one side as an astonishing misapprehen- 
sion of the facts, but the more I see of 
the young men who come under my 
instruction and the more I learn about 
the young men who are crowding into 
our profession the country over, the 
more I am convinced that this state- 
ment istrue. It need be true no longer, 
however, if only the other states of the 
country will follow the example set by 
the New York State Bar Associ tion 
when it adopted the American Bar 
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Association Code. The New York State 
Bar Association in January of this year 
adopted the following resolutions :— 


‘‘ Resolved, That the Court of Appeals be 
respectfully requested to amend its rules for 
the admission of attorneys and counselors at 
law by adding to rule 1 thereof the following :— 

“Each applicant for admission to practice 
as aforesaid shall be required to state in the 
affidavit filed by him on his application for 
admission that he has read the canons of 
professional ethics adopted by the New York 
Bar Association and has faithfully endeavored 
to make himself acquainted with the same, 
and that he will endeavor to conform his pro- 
fessional conduct thereto. 

‘‘Be it further resolved, That the State 
Board of Law Examiners be requested to 
examine on said canons of professional ethics 
all applicants applying to it for admission to 
the bar, and that the faculties of all law 
schools within this state be requested to 
teach the subject of professional ethics. 

‘*Be it further resolved, That the secretary 
of the Association be directed to send a certi- 
fied copy of these resolutions to each judge 
of the Court of Appeals, to each member of 
the State Board of Law Examiners, and to 
the deans and faculties of each law school in 
the state.” 


Having called attention to the reasons 
which led the American Bar Association 
to adopt canons of professional ethics, 
I now wish to present to you a short 
statement of the way the Association’s 
committee did its work. That Com- 
mittee consisted of Messrs. Henry St. 
George Tucker, of Virginia, chairman; 
Lucien Hugh Alexander, of Pennsyl- 
vania, secretary; David J. Brewer, of 
the District of Columbia; Frederick V. 
Brown, of Minnesota; J. M. Dickinson, 
of Illinois; Franklin Ferriss, of Missouri; 
William Wirt Howe, of Louisiana, 
Thomas H. Hubbard, of New York; 
James G. Jenkins, of Wisconsin; Thomas 
Goode Jones, of Alabama; Alton B. 
Parker, of New York; George R. Peck, 
of Illinois; Francis Lynde Stetson, of 
New York; and Ezra R. Thayer, of 
Massachusetts; and it went about its 
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work, as a committee of such ability 
would, in a thoroughly business-like 
manner. In the first place it found that 
codes of ethics had already been adopted 
in the eleven following states on the 
dates specified respectively: Alabama, 
December 14, 1887; Georgia, May 9, 
1889; Virginia, July 24, 1889; Michigan, 
June 30, 1897; Colorado, July 6, 1898; 
North Carolina, June 28, 1900; Wiscon- 
sin, February 13, 1901; West Virginia, 
February 12, 1902; Maryland, July 2, 
1902; Kentucky, July 2, 1903; Missouri, 
September 28, 1906. The Committee 
thereupon proceeded to make a com- 
pilation of these state bar association 
codes, the later ones being based upon, 
but modifying in various ways, the first 
code, that of Alabama. Then, as the 
Alabama code was based very largely 
on Sharswood’s little book on Legal 
Ethics, the Committee succeeded in 
getting copies of Sharswood’s book dis- 
tributed to the Association’s members. 
With the compilation of the state bar 
association codes, the Committee printed 
Hoffman’s famous Fifty Resolutions in 
Regard to Professional Deportment and 
some other information. Having made 
the compilation and distributed Shars- 
wood’s book on Professional Ethics, the 
Committee asked for another year in 
which to make a final report and pro- 
ceeded to send out appeals for sugges- 
tions for the Code. Those appeals re- 
ceived many responses, and it is because 
I was one of those to respond that I felt 
bound to address you this evening, after 
Judge Frost astonished me by making 
and getting carried at your last meeting 
a motion that I do so. 

My contribution to the Code was 
slight, but has carried with it certain 
obligations. In general, the provisions 
of the state bar association codes 


already in existence satisfied me, but 
they were poorly arranged, contained 
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needless repetition, and were wholly 
without index. From my point of view, 
interested as I was in getting such a 
code before the young men about to 
enter or already in our profession, with 
a prospect of the code being read and 
understood by them, a poorly arranged, 
long and confused code seemed greatly 
to be regretted, and accordingly I 
urged that the Committee break away 
from the order of arrangement and lan- 
guage of the state codes, and rearrange, 
rephrase and in every possible way 
simplify the provisions of those codes, 
and then furnish an index to them. 
The secretary of the Committee wrote 
me that I was the only one advocating 
such a plan, but as I persisted in urging 
it he suggested that I submit a scheme 
for the rearrangement and classification 
of the state code provisions. I did so. 
My classification was not adopted, else 
I should not feel free to speak of it 
here, but the Committee did come to 
see the advisability of breaking away 
from the poor arrangement of the state 
codes and of making a new code which 
would be an improvement upon the 
state codes in every way. I may say 
in passing that in my judgment the 
Committee hit upon an arrangement 
that in simplicity and clearness was far 
better than the one that I had sug- 
gested. Yet because I was in some 
measure responsible for the breaking 
away from the state codes and for 
depriving the Association of the chance 
to say that it is advocating a code 
already substantially existing in eleven 
states, I feel it my duty to assist in 
every way that I can in getting the 
codeadopted by this Association and 
in having Nebraska one of the states 
to take up the new code. 

The Bar Association’s committee re- 
ceived, as I said, many responses to its 
appeal for suggestions. A number of 
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these responses, together with extracts 
from magazine articles deemed helpful, 
were printed by the Committee in the 
form of a red book of 131 pages, a copy 
of which I hold in my hand. This Red 
Book, which contains detailed criticisms 
of the various canons of the different 
state bar associations’ codes, was dis- 
tributed to the members of the Com- 
mittee and others who were deemed 
worthy, and the various members of the 
Committee prepared for the committee 
meeting at which it was to adopt a draft 
of a code. 

The Committee met in Washington, 
March 30, 1908, for that purpose, and 
spent three days in making a preliminary 
draft of the Code. They made, as all 
the bar associations since the Alabama 
Association adopted its code have made, 
the Alabama code the foundation of 
their work. They asked for and of 
course received the attendance at their 
meeting and the assistance of their 
fellow member Hon. Thomas G. Jones 
of Alabama, who drafted the Alabama 
code of legal ethics and who was respon- 
sible for a number of the modifications 
of the Alabama Code made by the Com- 
mittee. The preliminary draft of the 
Code thus framed was then printed and 
distributed to the Association members 
with a request for criticisms, and the 
officers of the various state bar asso- 
ciations were also asked for criticisms 
of the draft. The secretary of the 
American Bar Association’s Committee 
received over 1,000 replies to that re- 
quest, and except as relates to one 
canon—that on contingent fees—the pre- 
liminary draft was enthusiastically ap- 
proved. 

Thereafter the Committee made its 
final report, which came before the Ameri- 
can Bar Association at Seattle last 
August. Each of the canons was sepa- 
rately voted upon and all but one were 
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adopted without change. The only one 
changed was the canon about contingent 
fees. That canon, as proposed by the 
Committee, read :— 


13. Contingent Fees. Contingent fees may 
be contracted for, but they lead to many 
abuses and should be under the supervision 
of the court. 


So worded, it was deemed too broad, 
and as the sole purpose of the com- 
mittee was to get assent to the 
proposition that no lawyer has the 
moral right to charge his client an 
unjust contingent fee, it was amended 
to read :— 


13. Contingent fees, where sanctioned by 
law, should be under the supervision of the 
court, in order that clients may be protected 
from unjust charges. 


As thus amended it was adopted. 

Just a word in regard to that provi- 
sion as amended. Perhaps I may best 
get the matter before you by quoting 
what Judge Simeon E. Baldwin of Con- 
necticut has to say about it. ‘The 
canon regarding contingent fees,”’ says 
Judge Baldwin, “was the only one 
amended in substance by the Associa- 
tion in dealing with the report of the 
Committee, and indeed it is not clear 
that this amendment changed anything 
but the form, so as to make plainer 
what was the intention of those who 
drafted it. In its present shape it 
seems to sanction, by implication, ar- 
rangements for contingent fees (when 
not contrary to local law), provided 
their terms are reasonable; and its real 
emphasis is laid on the necessity of pro- 
viding a prompt remedy for the client 
by the supervisory action of the court, 
if any unfair advantage of his necessi- 
ties has been taken. Precisely how this 
supervisory action should be invoked 
was left to be decided by the local prac- 
tice; and it would have been difficult to 
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frame any form of procedure of universal 
application.’’! 

It should be borne in mind that the 
American Bar Association was not fram- 
ing a statute, but was trying to frame 
an ethical canon which could be sub- 
scribed to in every state, whether the 
given state did or did not legalize 
contingent fees and whether (where it 
did recognize such fees to be legal), it 
did or did not already provide a par- 
ticular method of supervision. How 
any one actuated by right motives could 
fail to subscribe to that canon, aimed 
as it is solely against exorbitant con- 
tingent fees, I cannot understand. If 
the code were a bill to be passed 
by the legislature, its failure to point 
out a specific method of supervision 
would be highly objectionable, but it is 
not such a bill. The code is simply a 
statement of a few of the important 
ethical principles which all lawyers 
should be bound by and may very 
appropriately provide that the court 
should supervise contingent fees when- 
ever clients claim them to be exorbitant 
or in anyway unjust, without pointing 
out the method of supervision. One 
who looks at the code for what it is, 
and does not worry himself unnecessarily 
by likening it to that very different 
thing—state or federal legislation—can 
surely not object in good faith even to 
the canon on contingent fees; for should 
he say, as some do say, and as in a cer- 
tain sense at least is true, that the doc- 
trine of the canon is already a rule of 
law recognized and enforced by the 
courts, he will surely not want to be 
recorded as saying that it is bad law 
and should not be enforced, while if it 
is not already the law of the state he will 
surely want to be recorded as saying 
that it should be lived up to anyhow. 

Just a word more about this con- 


18 Columbia Law Review 541, 544. 
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The Canons of Legal Ethics 


tingent fee canon. You may somehow 
have gotten the notion that the Ameri- 
can Bar Association’s Committee that 
drafted the code was hostile to con- 
tingent fees. Such I understand was far 
from being the case. When that distin- 
guished Committee of fourteen members 
sent out its preliminary report with the 
original clause about contingent fees 
bearing the unlucky number 13, it con- 
tained this notation: “Hon. James G. 
Jenkins [the Wisconsin member] of the 
Committee dissents from Canon 13, as 
he is opposed to contingent fees under 
any circumstances.”” He was the only 
member of that Committee of whom 
that was said, and, as a matter of fact, 
it is the real friends of the contingent 
fee system that support the canon, for 
they realize that it is only if contingent 
fees are not exorbitant in amount that 
they have a social or moral excuse for 
being. There are some contingent fee 
lawyers who are like Shylock, demand- 
ing their pound of flesh though it take 
the life of the other contracting party, 
just because it is written in the bond, 
but for those who deal thus unjustly 
with their fellows the bar has only a 
righteous contempt. 

I said just a little while ago that the 
American Bar Association’s Canons of 
Ethics were not to be put in the same 
class with an act of the legislature. I 
must modify that statement in one 
particular. Attached to the Code is a 
form of oath of admission to the bar, 
to be recommended for adoption by 
the proper state authorities. To that ex- 
tent the Code seeks legislation, though 
it is not asking in any other way for 
legal sanction. That oath finds its place 
there because of the suggestion of Mr. 
Justice Brewer of the United States 
Supreme Court, who was himself a mem- 
ber of the Committee, that a short body 
of rules, so few and clearly stated that 


277 


there could be no excuse for their viola- 
tion, should be prepared, “‘to be given 
operative and binding force by legisla- 
tion or the action of the highest courts 
of the states, assuming that those courts 
have, as doubtless they have in some 
states, the power to make and enforce 
such rules.’”’ No such endorsement is 
sought for the code as a whole, but only 
for the oath. 

I am not going to take up your time 
by going over the provisions of the 
code,—you are all familiar with those 
already,—nor am I going to take up 
your time discussing particular ethical 
problems touched upon in those provi- 
sions. I have no hesitancy in saying 
that the Code will commend itself to 
the bar of the country as a whole and 
that, because uniformity on this subject 
is so desirable as well as because the 
code itself is so essentially sound, it 
ought to be adopted by the Lancaster 
County Bar Association and by the 
Nebraska State Bar Association. You 
will be interested to know that after the 
preliminary draft of the Code appeared 
and before the final draft was adopted, 
the states of Tennessee (May 23, 1908), 
Florida (June 26, 1908) and Indiana 
(July 20, 1908), adopted that prelimi- 
nary draft, which is in all essentials the 
same as the final draft. Since the final 
draft was adopted by the American Bar 
Association, the states of North Dakota 
and New York have adopted it, and you 
will hear of many more states doing the 
same. 

The adherence of New York to the 
Code is the most significant of all. The 
State Bar Association of New York has 
adopted the Code, with only one slight 
change. That change does not come in 
the contingent fee canon—the so-called 
““commercialized”’ lawyers of New York 
saw no danger in that—but occurs in 
that part of canon 5 relating to prose- 
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cuting attorneys. It consists of the 
addition of the following sentence in 
regard to the prosecuting attorney: “‘He 
should avoid oppression and injustice of 
any kind whatever.’”’ With that one 
change the Code of Ethics adopted in 
New York in January of this year is the 
American Bar Association’s Code of 
Ethics. 

In closing my commendation of the 
American Bar Association’s Canon of 
Ethics, I think I cannot do better than 
to quote the judgment of Judge Simeon 
E. Baldwin, whose retirement from the 
Supreme Court of Connecticut has re- 
cently been announced and whose long 
and honorable career as lawyer, law 
teacher, and judge peculiarly qualify him 
to pass upon the matter. He says:— 

It might be too high praise to say that this 


code, as finally approved, could not have been 
made better. But the question for the Ameri- 
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can lawyer is not whether a more perfect one 
could be made. It is whether this Code, 
having been framed after long deliberation 
and extensive correspondence by a capable 
Committee representing all parts of the United 
States, and adopted with practical unanimity 
after full opportunity for discussion by the 
American Bar Association, ought not, as a 
whole, to receive his support. 

If this Code is accepted by the bar asso- 
ciations of every state as a fair general state- 
ment of the main duties of members of the 
legal profession, a great purpose will be well 
accomplished. An authoritative criterion wil] 
be supplied, by which every lawyer can be 
safely guided, when he is in doubt as to the 
conduct he should pursue in respect to any 
of the questions which oftenest prove a source 
of perplexity. The law student will have a 
mentor always at hand. The courts will 
hesitate less in enforcing the discipline of the 
bar, since professional misconduct will be, 
more than ever before, a sinning against the 
light.2 


28 Columbia Law Review 541, 546-7. 





To James Barr Ames 


By a Harvarp Law STUDENT 


A student of ye ancient English schools 
Once met his legal Master in the yard 
And said, ‘‘This time I shove aside the rules, 
Take off your wig, I’m going to call you ‘pard’!”’ 
And so, dear Dean, ere passes this bright day 
I, too, from reason’s path shall step apart 
To tell you things that I have longed to say 
But never dared since they concerned the heart. 


It simply comes to this— we love you, James; 
The statute time our suit shall never Barr, 

We shall recover wisdom from our Ames 
Though from your presence we have gone afar; 

Oh! we shall count it great that once we knew 
The peerless Master of the law, James—you! 
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The Late Justice Davy of Rochester 


OHN M. DAVY of Rochester, N. Y., for- 
merly Justice of the Supreme Court of 
New York and a prominent member of the 
New York State Bar Association, died at 
Atlantic City April 21, at the age of seventy- 
three, after a brief illness. 

justice Davy was of English-Irish extrac- 
tion, and was born in Ottawa June 29, 1835. 
When he was six months old his parents 
moved to Rochester. He studied law in the 
ofiice of the late L. H. Hovey of Rochester, 
anc enlisted in the Civil War, being appointed 
ain of a company he had helped to raise. 
Aficr an honorable discharge he resumed the 
stu.ly of law, in the office of Strong, Palmer & 
Muinford, and was admitted to the bar. In- 
side of five years he had placed himself in the 
front rank of the younger practitioners, and 
in |S68 he was nominated and elected on the 
Republican ticket to the office of District 
Attorney. His administration was marked 
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by an able prosecution of several notable 
criminal cases. 

lfe declined the office in 1871 and was 
appointed by President Grant Collector of 
Customs. In 1874 his sterling worth was 
again recognized and he was elected a mem- 
ber of the Forty-fourth Congress, taking his 
seat in 1875. A year later he was re-elected, 
but suffered defeat in the Democratic land- 
slide. For twelve years he scored success 
after success by his astuteness in legal prac- 
tice. In 1885 he formed with one of his three 
sons the legal firm of Davy & Davy. 

In 1888 he was accorded the signal honor 
of a unanimous nomination for Justice of the 
Supreme Court, a distinction that was re- 
peated on October 1, 1902. During his six- 
teen years’ service on the bench Justice Davy 
presided over many important trials. It is 
the consensus of opinion of the lawyers who 
had occasion to practise before him that 
Justice Davy was possessed in a rare degree 
of ‘the judicial mind and temperament.’”’ He 
was frequently drafted for service in New 
York and other districts. Several times Jus- 
tice Davy was asked to take a place in the 
Appellate Division, but declined. 

He retired from the Supreme Court bench 
Dec. 31, 1905, because of the age limit. 

While in office in his last term, Justice 
Davy was honored by the Governor by desig- 
nation to the Appellate Division bench, where 


he served with distinction, and in conferences 
with the associate justices his knowledge of 
the law earned him admiration and respect. 
In New York City he was known almost as 
well as in Monroe County. He tried the 





JUSTICE JOHN M. DAVY 

A jurist of ability and worth who had held several dis- 
tinguished offices in New York State 
famous Sharkey case in New York, in which a 
Tammany politician was accused of a brutal 
assault on a man named Fish, who died from 
the effects of the blow. Tremendous pressure 
was brought to bear on Justice Davy to inflict 
a light sentence, but he imposed the full 
penalty of the law and the Court of Appeals 
sustained the decision. 

Most of the distinguished counsel of the 
metropolitan bar had appeared at one time 
or another before Justice Davy in his career 
as judge and most of them he knew person- 
ally and well. 

Besides a personal and intimate acquaint- 
ance with Joseph H. Choate and Elihu Reot 
and other:. of the New York bar, Justice Davy 
was a personal friend of President Chester A. 
Arthur, with whom he was in the New York 
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State General Republican Committee. He 
knew General U. S. Grant and Abraham Lin- 
coln intimately. 

To those who knew Justice Davy he was a 
true friend in the highest sense. He was not 


obstrusive, he was not profuse; his was the 
modest nature which was loved. 
Often when opposed to younger and less 


OSCAR LAWLER 
Whose success at the California bar has been recog- 
nized by his appointment to Mr. Wickersham’s staff 








The Green Bag 


versatile lawyers, he paused to instruct, and 


he did it in that kindly, genial manner w!:ic 


made his opponent his friend. 
lawyer he was always a fountain of infor 
tion. 


To the emb -yo 


He had fewer reversals from the hic ier 


courts than any Supreme Court Justice in ‘he 


state. In chambers, he was as easy of ac 


as in his office or his home. 


SCAR LAWLER, whose appointmen: 

Assistant Attorney-General of the Uni 
States was confirmed by the Senate Apri 
comes from California, though not a nat 
of that state. 
of age, having been born April 2, 
Marshalltown, Iowa. 


He is only thirty-four y« 
1875, 


of William T. a 
Margaret (O’Connor) Lawler, and as a b 


Mr. Lawler is the son 
he attended the public schools of his nati 
place until September, 1888, at which time 
removed to Los Angeles, California, where 
has resided since he was thirteen years ol] 
He worked as messenger, and later as ster 
and 


grapher secretary to Hon. Erskine 
5b d 


1 


Ross, United States Circuit Judge for the 


southern district of California. 


He was ad 


id 


d 


1 


e 


mitted to the bar of California in April, 189% 


On June 17, 1901, he was married, and h 


two children, aged respectively seven and three 


years. He practised law in southern Ca 


fornia, and in December, 1905, he was a 


pointed United States Attorney for the soutli- 


ern district of California. 

Mr. member of the Mason 
fraternity, and at present Grand Master 
Masons for the state of California. He is 
Republican in politics. 


Lawler is a 


Col. Franklin Bartlett, All-Round Lawyer and Man 


a HE Court expresses its deep regret for 


the loss of Col. Franklin Bartlett. He 

came of an old and distinguished family and 
one of great legal reputation. He main- 
tained that reputation and even enhanced it.”’ 
These were the words of Justice Almet F. 
Jenks, who was presiding over the Appellate 


c 


if 


Division of the New York Supreme Court in 


Brooklyn, when the news of Col. Bartlett 
death was presented to him. Col. Bartlett 


who was one of the best known lawyers o! 


New York City, for many years secretary « 
the Union Club, secretary of she Sun Printin 
and Publishing Association, and an authority 
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Col. Franklin Bartlett, All-Round Lawyer and Man 


on National Guard affairs, died Friday, April 
93, 1909, at his home, 26 West Twentieth 
street, New York. 

He was born in the town of Grafton, 
Worcester county, Mass., on September 10, 
1847. His father, William Osborne Bartlett, 
was « distinguished constitutional lawyer, who 
took great pride in the education of his three 
sons, Willard, now a Judge of the Court of 
Appeils of New York State, Franklin and 


Clifford A. H. Bartlett. 
Th: second son was prepared for college 
by t: tors and was graduated from the Brook- 


lyn i olytechnic in 1865. He was graduated 
from Harvard University in 1869, being third 
in hi. class. He was a member of the Insti- 
tute, Porcellian, Hasty Pudding, D.K.E., and 
othe: clubs at Harvard. 

He then completed the law course at 
Colunbia University. After a year and .a 
half abroad, where he attended lectures of 


Jam: ; Bryce and the late Sir Henry Maine 
at O. ford, he entered the New York law office 
of h:s father and attended another course of 
lectures at Columbia Law School. In 1878 


Har\ard conferred upon him the degree of 
Doctor of Philosophy. 

For a number of years he was retained by 
the city as special counsel, protecting the 
city’s interests in the matter of the new parks. 
He was a member of the Constitutional Com- 
mission appointed in 1890 to inquire into the 


expediency of consolidating Greater New 
York. 
The national Democratic committee re- 


tained him, together with Senator Roscoe 
Conkling, in the Presidential campaign of 
1884, in which Mr. Cleveland defeated Mr. 
Blaine by a very narrow plurality in the 
state of New York. He represented the 
active contestants in the celebrated Ham- 
ersley will case. He succeeded his father 
as counsel for the Sun. 

He became _a member of the National 
Guard of New York in 1884, and maintained 
an active connection with it until September, 
1905. In 1896 he was unanimously elected 
Colonel of the 22d Regiment, and had com- 
mand of the regiment during the Spanish War, 
at Fort Slocum and David's Island. 

He was elected to the Fifty-third Congress 
and re-elected to the Fifty-fourth, serving on 
the Committee on Appropriations, the Inter- 
state and Foreign and the Militia committees. 
He refused to follow William J. Bryan’s free 
silver doctrines in 1896, expressing his opinion 
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COL. FRANKLIN BARTLETT 


A New York lawyer of distinction whose career ex 
hibited a noteworthy versatility 


that the action of the Democratic convention 
could not make dishonesty honest or that 
constitutional which unconstitutional. 
Col. Bartlett’s stand on Bryanism attracted 
wide attention. He was again nominated for 
Congress by the Republicans and Gold Demo- 
crats, but was defeated by John H. G. Vehs- 
lage. Col. Bartlett was a member of Tam- 
many Hall for many years. In 1903 his name 
was brought forward prominently for Mayor 
of New York City. 

He was extremely active in club life and in 
society. His lists of clubs included the Union, 
of which he was the secretary for twenty-one 
years and member of the board of governors; 
the Knickerbocker, the Turf and Field, the 
Brook, of which he was one of the founders; 
the University, the Manhattan, the Players, 
the Country, the City Midday and the Metro- 
politan of Washington. He was a member 
also of the Society of Colonial Wars, the Mili- 
tary Order of Foreign Wars and the Sons of 
the Revolution. 

He was somewhat distinguished in former 
He was an expert horse- 


was 


years as an athlete. 
man and oarsman, a crack swimmer, adept 
with the foils and the gloves. His friends 
were pleased to refer to Col. Bartlett as a fine 
American gentleman, 


type of all around 
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lawyer, soldier, scholar, journalist, athlete, 
too prone to depreciate and neglect the advo- 
cate’s branch of the profession. He was an 


exceedingly forceful and convincing speaker, kep 
with a pleasant turn for the lighter fie'ds of 
oratory. thre 
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youthful Thurlow. He was as fine till 1 
a specimen of the incorrigibly ‘‘bad boy” as 
any moral story-book could desire. Being 
unmanageable at home, he was sent to a cler- 
ical disciplinarian of the name of Brett, w 





LORD THURLOW 


(Condensed from London Law Times) 


REAT men are often enfants terribles in of the 
their youth—it may be owing to the exub- done 
erance of their vitality day : 


were 


—and being born in a 
parsonage does not seem to make any dif- 
ference. At all events it did not in the case 











Lord Thurlow 


kept a school at Scarning, in Norfolk. Here 
what he chiefly learnt was the art of “‘cock- 
throwing’ —that is shying sticks at an un- 
fortunate cock, as the mid-Victorian age did 
at an ‘‘Aunt Sally” and a cordial detestation 
of his reverend preceptor. In after life, 
when this gentleman claimed his old pupil’s 
acquaintance in a bookseller’s shop at Nor- 
wich, saying, ‘“Mr. Thurlow, do you not rec- 
ollect me?’ Thurlow—very rudely, it must 
be confessed—remarked, ‘‘I am not bound to 
recognize every scoundrel who recognizes 
me. 

To Thurlow, despite his talents, his first 
years at the bar were—as they must be to all 
who start without connections—years of 
stress and often discouragement. 

But every man gets his chance sooner or 
later, and the traditional story is that Thur- 
low got his chance in connection with the 
great case of Douglas v. Hamilton. 

Thurlow had studied the evidence—which 
was very voluminous—with great care, and 
one evening, the topic coming up for dis- 
cussion at Nando’s, he held forth on the sub- 
ject, argued with great force and plausibility 
that the Scotch court had come to a wrong 
decision, and gave a masterly analysis of the 
evidence. Now, as luck would have it, there 
happened to be among his listeners two law 
agents of the curators of the infant heir, who 
had come to London to enter an appeal. 
Greatly impressed with Thurlow’s sagacity 
and powers, they made inquiries about him, 
ascertained that he was a member of the bar, 
and the next morning he found awaiting him 
at chambers a brief in the great case, marked 
with such a fee as had never brightened his 
career before. The appeal took long in the 
hearing, but the result was a triumphant vin- 
dication of Thurlow’s opinions, and it was 
achieved, to a large extent, by Thurlow’s zeal, 
industry, and ability. 

It was fortunate that the trial did not prove 
the end as well as the beginning of his career, 
thanks to the insane system of duelling which 
then prevailed in the country. Thurlow, in 
opening the case, had made some strong re- 
flections on the conduct of Mr. Stuart, the law 
agent on the otherside. A challenge was sent, 
which Thurlow at once accepted, only stipu- 
lating that the meeting should not take place 
till he had concluded his argument. That 


done, the parties met in Hyde Park on Sun- 
day morning, the 14th Jan. 1769, and pistols 
were discharged at ten yards, but, happily, 
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without effect. Swords were then drawn, 
but the seconds intervened. It shows Thur- 
low’s coolness that on his way to the ren- 
dezvous he stopped and ate an enormous 
breakfast at a tavern near Hyde Park 
corner. 

“At times,” says Mr. Butler in his Remin- 
iscenses, ‘‘Lord Thurlow was superlatively 
great,’”’ and he gives us a scene in the Lords. 
Thurlow’s dictatorial tone in debate had, it 
seems, given some umbrage to the Peers, and 
the Duke of Grafton seized the opportunity 
of an inquiry into Lord Sandwich’s adminis- 
tration of Greenwich Hospital to reproach 
him with his plebeian extraction and his recent 
admission to the peerage. At the close of the 
speech Thurlow rose from the woolsack and 
advanced slowly to the place from which the 
Chancellor generally addresses the House; 
then, fixing on the Duke the look of Jove when 
he grasped the thunder: ‘I am amazed,’ he 
said, in a loud tone of voice, ‘‘at the attack 
which the noble Duke has made on me. Yes, 
my Lords’’—considerably raising his voice— 
“TI am amazed at his Grace’s speech. The 
noble Duke cannot look before him, behind 
him, or on either side of him, without seeing 
some noble peer who owes his seat in this 
House to successful exertions in the pro- 
fession to which I belong. Does he not feel 
that it is as honorable to owe it to these as to 
being the result of an accident? To all these 
noble lords the language of the noble Duke is 
as applicable and as insulting as it is to my- 
self. But I don’t fear to meet it single and 
alone. No one venerates the peerage more 
than I do; but, my Lords, I must say that the 
peerage solicited me, not I the peerage. Nay, 
more; I can say and will say that asa Peer of 
Parliament, as Speaker of this right hon- 
orable House, as Keeper of the Great Seal, 
as guardian of His Majesty’s conscience, nay, 
even in that character alone in which the 
noble Duke would think it an affront to be con- 
sidered, I am at this moment as respectable— 
I beg leave to add I am at this moment as 
much respected—as the proudest peer I now 
look down upon.” The effect of this speech, 
adds Mr. Butler, both within the walls of 
Parliament and outside of them, was pro- 
digious. It gave Lord Thurlow an ascendency 
in the House which no Chancellor had ever 
possessed. 

Dr. Johnson was well acquainted with 
Thurlow when the latter was at the bar, and 
had a high esteem for his powers. ‘‘Sir,’”’ he 
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said to Boswell, ‘it is when you come close to 
a man in conversation that you discover what 
his real abilities are. To make a speech in a 
public assembly is a knack. Now, I honor 
Thurlow, sir; Thurlow is a fine fellow. He 
fairly puts his mind to yours.’’ On another 
occasion he said: “Thurlow is a man of such 
vigor of mind that I never knew I was to 
meet him but—I was going to tell a false- 
hood—I was going to say I was afraid of him, 
and that would not be true, for I was never 
afraid of any man yet; but I never knew I was 
to meet Thurlow but I knew I had something 
to encounter.” He must ‘always think,” 
he added, before he replied to Thurlow. 
Horne Tooke, Sir Philip Francis, and other 
noted talkers of the day all quailed before 
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Thurlow. Pity that his conversation was so 
garnished with oaths! 

He became in his retirement a great reader 
of novels, and, on one occasion so interested 
was he in the plot that he dispatched his 
groom from Dulwich to London, after ten 
o’clock at night, for the concluding volume 
that he might know the fate of the heroine 
before going to sleep. This was like Lord 
Selborne, who, in his retirement at Petersfield, 
burnt his candles to the socket reading nov- 
els. Mr. Justice Maule did worse. He set his 
chambers in the Temple on fire from a similar 
love of fiction, which he considered excellent 
to “‘air the mind.” A life of law, it must be 
confessed, tends to starve the imagination, 
and Nature—as these eminent judges show— 
is always avenged. 





Review of Periodicals 


Articles on Topics of Legal Science 
and Related Subjects 
Adoption. See Comparative Jurisprudence. 


Aliens (Status). ‘‘Aliens under the Fed- 
eral Laws of the United States. III, Federal 
Legislation: Public Lands, Real Estate in the 
Territories.””’ By Samuel MacClintock. 4 [lh- 
nois Law Review 27 (May). 

The third of a series of four papers (see 21 
Green Bag 166, 228). 

‘‘We thus see by way of summary, that 
Congress has full power to dispose of the 
public domain. It has allowed aliens to pur- 
chase the public lands on the same terms as 
citizens; it has granted them pre-emption 
and homestead rights upon declaration of 
intention to become citizens, though in the 
latter case, full title might not be acquired 
until complete citizenship had been attained. 

“The result of this liberal policy has been 
the attraction of great numbers of immi- 
grants from Europe who have settled upon 
the public lands and in time have generally 
become American citizens.” 

Animals. ‘‘The Responsibility at Common 
Law for the Keeping of Animals.’’ By Thomas 
Beven. 22 Harvard Law Review 465 (May). 

An erudite and witty review of the decision 
of the English Court of Appeal in Baker v. 
Snell (1908), 2 K. B. 325, 825. 

“The being fere nature is not (as the 
Court of Appeal is unanimous in supposing) 


the ground of the liability for the acts of an 
escaped tiger or of a biting dog. If it were 
so the liability would extend to the devasta- 
tions of rabbits, the thefts of foxes, the evil 
wrought by squirrels, jackdaws and the rest, 
which it plainly does not. For the rule of 
liability for the mischief done by animals 
fere nature is diverse; and the ground of the 
diversity is whether the mischievous agency 
is property or not. This does not seem to 
have occurred to any member of the Court of 
Appeal. They accept a loose statement and 
clothe it with a pretense of uniformity where 
in truth there is none.” 


Bailments. ‘‘Liability of Deposit Com- 
panies.” By E. Fabre Surveyer. 29 Canadian 
Law Times 462. 


Blockade. ‘‘Some Points in the Law of 
Blockade.”” By Sir William Rann Kennedy, 
Lord Justice of the Court of Appeal. Journal 
of Comparative Legislation, no. xx, p. 239 (Apr.). 

This paper was read at the Conference of 
the International Law Association at Buda- 
pesth, 1908. To quote: 

“It appears to me that in this matter it is 
not a question of choice between the very 
wide Anglo-American area of capture and 
the very narrow area given by the French 
view of international rights, . . . but it occurs 
to me that a solution of the difficulty of agree- 
ment between the advocates of the two 
systems might be found in the compromise 
which would result from the adoption by 
international compact of a rule which should 
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require that the belligerent’s notification of 
blockade should mages be by latitude and 
longitude, or in some other way, a zone (not 
necessarily a narrow zone) within which the 
blockading force would operate in its mainte- 
nance of the blockade, and entry into which 
would subject all vessels to capture and con- 
demnation unless it could be clearly proved 
that they were not attempting to enter the 
blockading port.” 

See Reprisals. 

Codification. ‘‘Judiciary and Statute Law.” 
By Julius Hirschfeld. Journal of Comparative 
Legislation, no. xx, p. 322 (Apr.). 

“The fundamental rule for drafting those 
codes [the Sale of Goods Act and similar 
statutes], as laid down by the late Lord 
Herschell, was a strict adherence to the judi- 
ciary law, avoiding all and any attempts at 
altering and improving—the latter process to 
be left to the legislature. Now, considering 
the hurry of political life, one cannot wonder 
if lacune remain and amendments go astray. 
Codifications on a large scale would of course, 
at the outset, have to go unhampered by such 
restrictions and to work in a progressive and 
reformatory spirit.’ 

Switzerland. ‘‘Report on the Swiss Civil 
Code of 1906.’"" By Carl Wieland, LL.D., 
of Basle. Journal of Comparative Legislation, 
no. xx, p. 349 (Apr.). 

Comparative Jurisprudence. ‘‘A New Era 
in Legal Development.”” By Hannis Taylor, 
LL.D. 189 North American Review 641 
(May). 

“After thirty years of study in compara- 
tive law, the idea dawned upon me . . . that 
a world-wide fusion is now going on... . in 
the blending of Roman and English law. . . . 
After centuries of growth Roman public law, 
constitutional and administrative, perished, 
leaving behind it the inner part, the private 
law, largely judge-made, which lives on as an 
immortality and universality,—as the fittest 
it survives. In the same way and for the 
same reason, English public law, the distinc- 
tive and least alloyed part of that system, is 
living on and expanding as the one accepted 
model of popular government.” 


The Journal of the Society of Comparative 


Legislation, New Series no. xx, v. ix, pt. 2 


(Apr.). 

This number, consisting of nearly four hun- 
dred pages, contains much important matter 
belonging to the sciences of international law 
and of municipal law or, as Professor West- 
lake would prefer to term it, national or state 
law. The number contains the following 
articles. For some of the more important of 
them, see under the headings Blockade, 
Codification, Domicile, Government, Pap- 
acy :— 

“The Rt. Hon. Lord Justice Kennedy: Por- 
trait and Biographical Notice.” 
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“Merchant Shipping Legislation in the 
Colonies.”’ erriedale Keith. 

“The Great Jurists of the World: VII, 
Vico.” Part 2. By Michael H. Rafferty. 

“Some Points in the Law of Blockade.” 
By Lord Justice Kennedy. 

“The Papacy and International Law.”” By 
A. Pearce Higgins, LL.D. 

“Trade Domicile in War: A Reply.” By 
Prof. J. Westlake, K.C., LL.D. 

“Judicial Appeals in the Commonwealth.” 
By A. Berriedale Keith. 

“The Great Jurists of the World: X, 
Richard Zouche.”’ By Coleman Phillipson, 
LL.D. 

‘“‘Roman-Dutch Law in the Law Reports.” 
By Prof. R. W. Lee. 

“The International 


Law Association at 


Pesth.’”’ By T. Baty, D.C.L. 

“Judiciary and Statute Law.’”’ By Julius 
Hirschfeld. 

“The New Turkish Constitution.”” By Nor- 


man Bentwich. 


Following the articles is a section of two 
hundred pages reviewing the legislation of 
1907 in China, Egypt, France, Germany, 
Sweden, Switzerland, United States (state 
legislation only), United Kingdom, British 
India, Eastern Colonies, Australasia, South 
Africa, West Africa, East Central Africa, 
South Atlantic, North American Colonies, 
West Indies, and Mediterranean Colonies. Sir 
Courtenay Ilbert, who also prepares the im- 
portant section on British India, contributes 
an introduction. 


Adoption. ‘‘An Example of Legal Make- 
Believe— III-VI.” By P. J. Hamilton- 
Grierson. 21 Juridical Review 17 (Apr.). 


This article, following one in 20 Juridical 
Review 32-46 dealing with the form of adop- 
tion, treats of the purposes and effects of 
adoption, and contains much information 
about the custom of adoption as practised 
among many barbarous peoples. 

Baganda. ‘‘The Clan System, Land Tenure, 
and Succession Among the Baganda.”’ By 
W. Morris Carter, Judge of H. M. High Court, 
Uganda. 25 Law Quarterly Review 158 (Apr.). 

A valuable article on the customs and 
tenures of one of a Bantu-speaking division 
of the negro race inhabiting a portion of the 
Uganda Protectorate lying north of the Vic- 
toria Nyanza. 

England and Scotland. 
Scots Practice—II, Error, Partnership, Sale. 
By Hector Burn Murdoch. 21 Juridical 
Review 59 (Apr.). 

“It is in the spheres of Contract and Delict 
that English authorities are chiefly con- 
sulted. These articles may supply at least 
some serviceable danger-signals upon points 
where similarity between the two systems is 
apt to be deceptive.” 

United States. ‘State Legislation.’”’ By 
R. Newton Crane, of the Middle Temple. 


“English Law in 


” 
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Journal of Comparative Legislation, N. S., 
no. xx, p. 354. 

“The output of legislation in the various 
states of the United States for the year 1907 
is the largest for many years past. Forty- 
one regular and six special sessions of the 
numerous state legislatures were held, this 
being the ‘odd’ year, in which the legislatures 
of those states which have only biennial 
sittings meet. In all no less than 16,064 
acts were passed, more than half of which, 
however, were private, local, or temporary 
enactments having but slight, if any, interest 
to the age public. During the 
year no less than ninety-nine statutes .. . 
were declared to be unconstitutional.”’ 

Conflict of Laws. ‘‘Chetti v. Chetti.” By 
Prof. A. V. Dicey, K.C. 25 Law Quarterly 
Review 202 (Apr.). 

Discussing the decision of the Probate 
Division (Sir J. Gorell Barnes, President) 
that an Englishwoman married in England 
to a Hindu retaining his Indian domicil and 
asserting his native right to a plurality of 
wives, by whom she and her child were after- 
ward deserted, was entitled to a judicial 
separation. P. Div. (1909) p. 67. 

“Foreign jurists of authority, as for ex- 
ample Savigny, Bar, and Pillet, no less than 
English writers, such as Westlake, agree in 
the doctrine that capacity to marry is gov- 
erned by an individual’s personal law, even 
though they may differ as to the criterion, 
namely, whether it be domicil or nationalit 
by which such personal law is determined. 
ew strong is this sentiment in favor of the 
personal law as contrasted with the lex loci 
contractus among foreign jurists will become 
plain to any one who studies Professor Pillet’s 
admirable Principes de Droit International 
Privé, a treatise far too little known as yet 
in England. ... A marriage no doubt is a 
contract between the parties thereto, but as 
celebrated in England, and indeed in any 
Christian country, it is much more than a 
mere private contract. It is a contract which 
creates a status, it involves the rights and 
the status of persons not parties to the con- 
tract, e. g., the issue of the marriage.” 

“In re Johnson.”” By W. Jethro Brown. 25 
Law Quarterly Review 145 (Apr.). 

Mary Johnson died in Baden leaving mov- 
ables and the master certified that she was 
domiciled there, and that by the law of Baden 
movables not disposed of by will should be 
distributed in accordance with the law of the 
country of which she was a subject. As she 
was a British subject of Maltese domicil of 
origin, it was held by Farwell, J., that the 
movables must be distributed according to 
Maltese law. [1903] 1 Ch. 821. 

“T conclude that on the facts in re Johnson, 
the goods should have been distributed in 
accordance with Baden law as the law of the 
domicil; that the whole law of that domicil 
= such cases should have been applied 

y the English courts subject to such neces- 
sary reservations as are implied in English 


The Green Bag 


considerations of public policy; and that, as 
the evidence before the court was inadequate 
for the purpose of proving what the foreign 
law really was, the case should have stood 
over until evidence was adduced. 

Conservation of Natural Resources. Pt. i, 
“Public Forestry on Private Lands,” by 
Gifford Pinchot, Prof. Henry Solon Graves, 
and F.C. Zacharie. Pt. ii, ““Water Resources 
and Water Power,” by W. J. McGee and 
others. Pt. iii, ‘Conservation and Use of 
Land Resources,’’ by George W. Woodruff 
and others. Pt. iv, ‘‘Minerals: Their Waste 
and Preservation,” by George Otis Smith and 
others. Annals of the American Academy 
of Political and Social Science, v. 33, no. 3 
(May). 

Prof. Graves, in one of many notable papers 
here collected, expresses the opinion that: 

“State regulation of private forests should 
be confined to restricting the use of fire and 
to requiring a reasonable organization of the 
forests for protection, and should not be ex- 
tended to governing the methods of cutting; 
that the ep ge of watersheds should be 
accomplished by the establishment of public 
forests; and that the problem of the future 
timber supply may be solved effectively by 
means of the public forests supplemented by 
forestry practised on private lands under 
state encouragement and co-operation.” 


Contracts. ‘‘Section 2479, Code of Vir- 
ginia, and Its History.” By Thomas Wall 
Shelton. 15 Virginia Law Register 1 (May). 


This section, as it stands today, substan- 
tially provides that if a sub-contractor makes 
a sworn statement in writing of his claim 
against the general contractor within thirty 
days after the completion of the work, the 
owner shall be personally liable for such 
claim. 


Corporations. ‘‘Is the Creation of a Float- 
ing Charge Competent to a Limited Company 
Registered in Scotland?—I.” By A. J. P. 
Menzies. 21 Juridical Review 87 (Apr.). 


“In the absence of a proper connotative 
definition, a sufficiently definite conception 
of a floating charge must, for the present pur- 

ose, be arrived at by a description of its 
eading essentials, and by differentiating it 
from certain other forms of security for bor- 
rowed money. In doing so the opinions in 
the English law courts must be used, as they 
form the only available guide.”’ 


Egypt. ‘Foreign Companies in Egypt.” By 
F.R.Sanderson. 21 Juridical Review 1 (Apr.). 

The present position of companies in Egypt 
is unsatisfactory because of questions con- 
tinually arising due to conflict of laws and 
uncertainty of jurisdiction. 

“The best remedy for the grave evils of 
the present system is to be found in the 
promulgation of a carefully-thought-out com- 
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pany law for Egypt, and that requires the 
consent of the powers which have Capitula- 
tions with the Ottoman Empire.”’ 

The writer proposes that the Mixed Courts 
be invested with criminal jurisdiction to be 
exercised under an amended Mixed Penal 
Code, and that the Commercial Code be 
amended so as to define the rights and liabili- 
ties of companies whether incorporated in 
Egypt or abroad. 

See Interstate Commerce, Monopolies, Pub- 
lic Service Corporations, etc. 

Defamation. ‘‘Absolute Privilege for Licens- 
ing Justices.” By Ernest E. Williams. 25 
Law Quarterly Review 188 (Apr.). 

“Absolute immunity from the consequences 
of defamation is so serious a derogation from 
the citizen’s right to the state’s protection of 
his good name that its existence at all can 
only be conceded in those few cases where 
overwhelmingly strong reasons of public policy 
of another kind cut across this elementary 
right of civic protection; and any extension of 
the area of immunity must be viewed with 
the most jealous suspicion, and _ resisted, 
unless its necessity is demonstrated.”’ 


Divorce. See Marriage and Divorce. 
Domicil. ‘‘Trade Domicil in War: A Re- 
ply.” By J. Westlake, K.C. Journal of 


Comparative Legislation, No. xx, p. 265 (Apr.). 
In this article Professor Westlake meets 

the criticisms directed against his views by 

Dr. J. Baty, in the last issue of this journal. 

See Conflict of Laws. 

Fixtures. ‘‘Trade Fixtures, in Condemna- 
tion.” By Benno Lewinson. 17 Bench and 
Bar 24 (Apr.). 

Discussing the recent decision of the New 
York Court of Appeals in Matter of The City 
of New York, Conron v. Glass, 192 N. Y. 295. 
The writer deduces three rules regarding the 
measure of compensation, and adds:— 


“The ‘value of the use’ of a set of trade 
fixtures can be readily determined by ascer- 
taining the difference between the rental value 
of the demised premises for the balance of 
the term of the lease, as equipped for the 
purposes of the tenant’s business, and the 
tent reserved in the lease for the premises 
without such equipment. Such difference 
comprises the value of the unexpired term of 
the lease itself, as well as the ‘value of the 
use’ of the tenant’s trade fixtures: for both of 
which items the tenant is entitled to an 
award.” 


Government. ‘‘The Jurisdiction of State 
and Federal Courts over Federal Officers.” 
By James L. Bishop. 9 Columbia Law Review 
397 (May). 

“The mutual relations between the state 
and federal courts have come to be regarded 
as the subject of critical and scientific study 
rather than of partisan or local debate. The 
Tesult of all this is that there is not now any 
substantial difference of opinion as to the 
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desirability of giving the federal courts power 
to bring every subject relating to the func- 
tions of the federal government, and the per- 
formance of their duties by federal officers, 
in the first instance within the jurisdiction of 
the federal courts. At the same time the 
extension of the activities of the national 
government and the large increase in the 
number of federal officers require that the 
remedies of the individual against the abuse 
of power by such officers should be carefully 
secured. 

Another question affecting the distribution 
of powers in the frame of government pro- 
vided for by the Constitution is discussed in 
the following :— 

“The Extent of the Treaty-Making Power 
of the President and Senate of the United 
States—II.”” By William E. Mikell. 57 Univ. 
of Pa. Law Review 528 (May). 

The second and concluding article on the 
subject. See 21 Green Bag 231 (May). The 
writer here considers the power of the Presi- 
dent and Senate to make a treaty invading 
the rights reserved to the people by the first 
ten amendments of the Constitution. 

“It appears that in every case that has 
come before the Supreme Court where re- 
served rights other than those invoived in 
Chirac v. Chirac, Hughes v. Edwards, and 
Hauenstein v. Lynham [have been considered] 
those judges who have discussed the question 
have either expressly denied, or have ques- 
tioned, the power of the federal government 
by treaty to infringe the reserved rights of the 
states; and that in discussing the question 
neither the judges nor counsel have cited 
Chirac v. Chirac, Hughes v. Edwards, or 
Hauenstein v. Lynham, as authority for the 
doctrine that the reserved rights of the states 
were subject to the treaty-making power. It 
also appears that while all of the judges who 
sat in Holmes v. Jennison, the License Cases 
and the Passenger Cases, did not, in any one 
of those cases, hold that the reserved rights 
of the states were exempt from the treaty- 
making power, yet all of the nine judges, 
who sat in those cases, did in one of the three 
hold that the reserved rights were exempt. 
It is therefore submitted, in view of these 
facts, that the doctrine that the treaty- 
power is supreme over the reserved rights of 
the states is by no means established in our 
jurisprudence... . 

“The question whether by the reservation 
of the power to make agreements, with the 
consent of Congress, the states intended to 
deprive the federal government of the power 
to make treaties concerning their reserved 
rights, has never been raised in the courts.” 


British Empire. ‘‘The Judicial Committee 
of the Privy Council.” By J. M. Clark, K.C. 
29 Canadian Law Times 340 (Apr.). 

“T do not overlook the great services to 


Canada rendered by the Supreme Court of 
Canada. The Supreme Court of the United 


States has also done great work for that 
country, but on several occasions it would 
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have been of great advantage to the United 
States if there had been such a body as the 
Judicial Committee of the Privy Council, to 
whose impartial decision various disputes 
might have been referred.”’ 


Canada. ‘‘The Scope of the Power of the 
Dominion Government to Disallow Provin- 
cial Statutes.”” By C B. Labatt. 45 Canada 
Law Journal 297 (May 1). 


“The expediency of protecting the general 
credit of the Dominion constitutes a specific 
ground of public policy . . . and the course 
pursued by a Minister of Justice with respect 
to petitions for the disallowance of a statute 
of the type under discussion [one infringing 
vested rights or impairing the obligation of 
contracts] should be decided . in accord 
with the opinion of Sir John Macdonald, that 
statutes which ‘affect the interest of the 
Dominion generally’ may properly be dis- 
allowed.” 


Another writer, treating a different topic, 
is evidently of the opinion that English legal 
institutions are not entirely applicable to 
Canada :— 

‘Justice, Precedent and Ultimate Conjec- 
ture.” By W. E. Raney. 29 Canadian Law 
Times 454 (May). 

‘*When the English common law is imported 
Over-seas as a fixed and dominating system, 
and made to do duty where it did not grow, 
it becomes to a degree a rigid and lifeless 
thing. ‘The letter killeth, but the spirit 
maketh alive.’ The establishment in Canada 
of ultimate Courts of Appeal would relieve our 
judiciary from the thraldom of this arti- 
ficiality.”’ 

China. ‘‘The Experiment in Constitutional 
Government in China.” By O. F. Wisner, 
D.D. 189 North American Review 731 (May). 


“To prepare the people for a national rep- 
resentative government the experiment in 
municipal self-government was undertaken at 
Tientsin. The scheme was carefully wrought 
out. It is clear that in its elaboration the 
most approved Western usage was followed. 
Yet it is not a mere work of imitation. The 
authors borrowed freely from Western sources 
but with evident intelligent adaptation to 
conditions in China... . 

“The Tientsin constitution is a model which 
is to be copied by other localities. The Throne 
has ordered the local authorities in Canton 
and several other important centres to intro- 
duce the same system, following the Tientsin 
pattern, and preliminary steps have been 
taken to carry out the order. It is proposed 
as rapidly as possible to bring whole provinces 
into line, granting to each a provincial consti- 
tution, and conducting its affairs through a 
representative assembly. And it is entirely 
within the field of reasonable hope that 
within a very few years the final goal will be 
reached,—that the entire country will be 
organized on a constitutional basis, and all 
public policies determined, public utilities 
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controlled, and public interests conserved 
through the deliberations and enactments of 
a National Popular Assembly.”’ 


India. ‘The English in India.” By 
Charles Johnston. 189 North American Re- 
view 695 (May). 


This author shows in a historical résumé the 
indebtedness of India to England. The 
remedy for India’s poverty is to be found in 
a cessation of child marriage and a higher 
ideal of chastity, and in a temporary absti- 
nence from gold brocade and a fostering of 
industrial life. ‘“‘The English have accom- 
plished marvels in India; but these reforms 
must be carried out by the Indians them- 
selves.”’ 

Of the legal system of India he writes:— 

“The laws of Manu with their developments 
are administered as the civil law of the 
Hindus. All personal, domestic and testa- 
mentary disputes of the Mussulmans are 
settled in accordance with the Koran and its 
law-books. The same is true for the Jaina, 
the Buddhist, the Parsee. And with this has 
gone a conservation and cultivation of the 
ancient sacred idioms of all these old 
religions. .. . 

‘Perhaps the best single work in the modern 
tongues has been the translation into all of 
them of the Indian Penal Code, and its dis- 
tribution broadcast in cheap editions. No 
one not familiar with the hazards of humble 
lives under Oriental despotisms can realize 
what a boon is conferred on India by a simple, 
uniform and impartial system of law, the 
statement of whose obligations and sanctions 
is within the reach of every one. For, while 
preserving to each cult and tribe its own 
civil and religious law, England has given her 
Indian possessions a single criminal law, 
simple, impartial, intelligible.”’ 

Turkey. ‘‘The New Turkish Constitution.” 
By Norman Bentwick. Journal of Compara- 
tive Legislation, no. xx, p. 328 (Apr.). 

“There is set out explicitly a series of first 
principles touching the rights of the subject 
which, from their unbroken acceptance here 
since the time of Magna Charta, seem axio- 
matic. And it is not less remarkable to find 
provisions which mark an advance upon the 
public law of many Western states side by 
side with statements of elementary duties 
and with the foundation of some dangerous 
prerogatives. The English Constitution, the 
mother of parliamentary governments, seems 
to have been the chief model of the Turkish 
reformers, but in the relations of the Ministry 
to the Parliament and in the constitution of 
the Senate there is imitation rather of Conti- 
nental states.”’ 


United Kingdom. ‘‘The House of Lords: 
Its History and Constitution—IV, The Lords 
Spiritual.” By Charles R. A. Howden. 21 


Juridical Review 75 (Apr.). 
“The reason why the Lords Spiritual were 
only Lords of Parliament and not Peers of 
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the Realm is to be discovered mainly in their 
own conduct. They refused to be put on a 
level with the Temporal Lords. rom the 
earliest times they declined to consider them- 
selves amenable to secular jurisdiction, or to 
submit themselves for trial as Peers before 
their Peers. Again, the canons of the Church 
revented them from taking part as judges 
in the trial of a Peer of the Realm when a 
question of death or demembration arose.” 


History. ‘‘History and Citizenship—A 
Forecast.”” By A. L. Smith. Cornhill, v. 26, 
p. 603 (May). 

“On every line we are passing away from 
the century of ‘acute individualism.’ The col- 
lectivist attacks it in the economic sphere, 
the publicist in the sphere of politics, and the 
jurist in the sphere of law. . . . ‘Man versus 
the State’ already begins to sound a grotesque 
antithesis. And we are only at the beginning 
of realizing what vast forces lie dormant in 
this associative principle.”’ 

This article contains a glowing tribute to 
the late Professor Maitland. 

International Arbitration. ‘‘International 
Arbitration.’”” By Joseph B. Moore. 7 Michi- 
gan Law Review 547 (May). 

“No one who is observant of world condi- 
tions hopes for universal peace at once, nor 
for entire disarmament at any time, for the 
seas as well as the lands must be policed and 
guarded against the lawless, and a reasonably 
large navy and army will be required for that 
purpose. It is, however, fairly certain that 
if a court of international arbitration is estab- 
lished and the United States, Great Britain, 
France, Germany and the Russias would sign 
treaties of obligatory arbitration the expenses 
for increasing and maintaining the armies 
and navies of those powers could at once be 
cut in two. Then the day of universal peace 
would not be far away. 

“Is this too much for which to hope? 

“Secretary Melendy in the announcement 
of the Second National Peace Congress soon 
to meet in Chicago states: ‘At the second 
Hague conference, thirty-five powers, repre- 
senting 1,285,272,000 inhabitants, voted for 
general, obligatory arbitration; four powers, 
representing 55,562,000 inhabitants, refrained 
from voting; while only five powers, repre- 
senting 167,436,000 inhabitants, voted against. 
Thus has the civilized world, by the vote of 
the official representatives of nearly nine- 
tenths of its population, declared itself in 
favor of obligatory arbitration as a substi- 
tute for war. More than eighty treaties of 
obligatory arbitration have been concluded 
between the nations in Paris within the last 
five years, our own country being a party 
to twenty-four of them.’ ”’ 

See Reprisals. 

International Law. 


London.’”’ By Thomas Gibson Bowles. 


“The Declaration of 
Nine- 


teenth Century, v. 55, p. 744 (May). 


“So far as the Declaration [of last Febru- 
ary] goes at present it would seem to be 
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strictly no more than a suggestion, incom- 
plete in itself, and without binding author- 
ity.” 

For various topics of international law, see 
Blockade, Comparative Jurisprudence, Con- 
flict of Laws, Domicil, International Arbitra- 
tion, Papacy, Reprisals. For the work ac- 
complished by the bar of the United States 
and of Belgium, in developing international 
law, see Practice. 

Interstate Commerce. ‘‘Federal Common 
Law and Interstate Carriers.’’ By E. Parmalee 
Prentice. 9 Columbia Law Review 375 (May). 

“The primary relations of the carrier are to 
the state of its organization and operation. 
Federal control relates to but one of its func- 
tions, and to the carrier only in respect to, 
because of, and to the extent of its exercise 
of, that function. Concerning these matters, 
then, Congress may legislate, but the power 
has never been held to be an exclusive power 
nor does it displace state law. In this field 
of jurisdiction state and federal laws work 
side by side, state law being of controlling 
authority in all details not superseded by the 
legislation of Congress. In the case of land 
carriers, therefore, there is no room for the 
operation of a federal common law.”’ 

See Monopolies. 

Labor Regulation. 
Practice of Labor Co-partnership.”’ 
burgh Review, no. 428, p. 308 (Apr.). 

“The danger of socialism is a great and 
menacing one. We do not refer to the 
socialism of the Fabian Society nor of the 
Social Democratic Federation. We refer to 
the socialistic legislation passed by Liberal 
and Conservative Governments under the 
euphemistic appellation of social reform. . . . 
Would it not be wiser to let it pass peace- 
fully away and introduce a higher organiza- 
tion of industry ?”’ 

Legal Education. ‘“‘A Further Word on the 
Next Step in the Further Evolution of the 
Case Book.”’ By Albert Martin Kales. 4 Jlli- 
nois Law Review 11 (May). 

‘‘What I object to in the present case books 
is that they are made on the patent medicine 
plan—the same ingredients in the same pro- 

ortions for all conditions and all stages of 
egal order or disorder. .. . 

“The present mode of teaching general law 
has been developed by men of extraordinary 
ability through a generation or more. They 
have, as it were, created the national law 
school before the existence of the local school. 
They have given the country a standard of 
uniformity while the local law was yet in a 
formative state. Their school is supported 
by the strongest feelings of sentiment and 
loyalty on the part of those who have made 
it, and whom it has made. Its continued 
existence as a national law school and as the 
source of certain standards of uniformity is 
devoutly to be hoped for. So overwhelm- 
ingly, however, has been its influence, that it 
has taken possession of the field of legal edu- 


“The Principles and- 
Edin- 
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cation, and it is today insisting that through- 
out the country no first-class law school should 
do aught but strive to be a national law 
school. This position is the one resisted. 

“I protest against its being dogmatically 
laid down that the particular materials in the 
present case-books are the best materials for 
the preparation for practice in any particular 
jurisdiction. I protest against the teaching 
of students by men who do not (I do not 
say, who cannot) from a complete mastery of 
the state of the law in a particular jurisdic- 
tion on the subjects taught, undertake to 
assert that these are the proper materials for 
informing the student of the rules which the 
courts of some particular jurisdiction apply, 
or may be expected to oe.” 


Legal History. ‘“‘The Effect of Tenure on 
Real Property Law.’ By James Edward 
Hogg. 25 Law Quarterly Review 178 (Apr.). 


“Common law tenure seems to have 
made possible a theory of land ownership 
under which all concurrent and successive 
tights in land known to either Roman or 
feudal law can be accurately stated, without 
the disadvantages either of the single domi- 
nium of Roman law or of the split dominium 
of feudal law. 

“The germ or suggestion of this theory is 
to be found in a passage from Spelman’s 
Feuds and Tenures, chapter ii.... It will 
be noticed that Spelman does not say (as we 
would gather he did from merely reading 
Blackstone’s words) that the King has direc- 
tum dominium. Neither does Coke say so in 
so many words, though he quotes a Latin sen- 
tence to that effect.’”’ That Spelman came 
nearer than Blackstone to defining a fee 
simple as a complete proprietorship is this 
writer’s opinion, and the Privy Council, in 
certain Canadian and New Zealand cases, has 
shown a disposition to regard Blackstone’s 
theory of allodial ownership as invalid. 

Thus Henry Spelman, the writer who intro- 
duced the feudal system into England about 
the middle of the eighteenth century—Mait- 
land’s generalization, though paradoxical, is 
“brilliant and stimulating’’—by his study of 
the continental law of feuds anticipated the 
modern tendency to treat a fee simple as a 
complete proprietorship. 


“The Jurisdiction of the Court of Ex- 
chequer Under Edward I.”” By Charles Gross, 
25 Law Quarterly Review 138 (Apr.). 

“Below are printed for the first time some 
cases which throw light on the relations of the 
Court of Exchequer to the other central 
courts of England in the thirteenth cen- 
tury. ... Already in the thirteenth century 
the jurisdiction of the Court of Exchequer 
was extensive—much more extensive than 
one would be inclined to infer that it was 
from the enactments of Edward I.”’ These 
cases have been copied from the Exchequer 
plea rolls in the Public Record Office, Lon- 
don, ‘“‘which have never been turned to 
account by historians.” 


The Green Bag 


“English Law as an Exponent of English 
History.”” By Edson R. Sunderland. 7 Michi- 
gan Law Review 570 (May). 


““As the English moral sense and spirit of 
justice early formulated and insisted upon 
the notion that the right was the main thing, 
the remedy secondary, a foundation was laid 
for the systematic development of English 
law.” 

Passing from Great Britain to Rome, we 
come to a readable article into which a sur- 
prising amount of rich human material has 
been compressed :— 


“The Roman Lawyer—A Sketch.” By 
George L. Canfield. 7 Michigan Law Review 
557 (May). 


Great Roman advocates are noticed, Por- 
cius Cato, Servius Galba, Cicero, Hortensius, 
Julius Cesar, and others. 

“Foreign kings and governments at that 
time needed powerful representatives at Rome, 
to keep them out of lawsuits, . Probably 
Cicero derived a large income in this connec- 
tion. It was also customary to remember 
one’s lawyer in one’s will. . . . Cicero makes 
it his boast that he had received in legacies 
upwards of twenty million of sesterces—the 
equivalent of, perhaps, two million dollars 
today. ... 

“Julius Cesar... was a finished advo- 
cate, trained in the schools of Asia Minor, and 
a successful practitioner before he commenced 
his military career at forty. His contempo- 
raries ranked him with Cicero. His Latin 
was the purest of the day. Both Cicero and 
Tacitus apply the terms splendid to his ora- 
tory and clear and logical to his argument. 
There was nothing tricky or puzzling in 
Cesar, says one of them, everything was clear 
and bright, as in full sunshine; his voice, his 
figure, his bearing in court were all character- 
ized by something high-bred and magnificent.” 


“Divorce.” By 
Century, v. 78, p. 


Marriage and Divorce. 
James Cardinal Gibbons. 
145 (May). 


“This social plague calls for a radical cure, 
to be found only in the abolition of our mis- 
chievous legislation regarding divorce, and in 
an honest application of the teachings of the 
Gospel.”’ 


“The Significance of Increasing Divorce.” 
Prof. Edward Alsworth Ross. Century, v. 78 
p. 149 (May). 


“The fact that the likelihood of divorce is 
in inverse proportion to the length of time 
the parties were acquainted before marriage 
suggests the wisdom of requiring a formal, 
but not public, declaration of intention to 
marry some weeks before a marriage license 
will be issued. Law or custom ought to de- 
vise some means of protecting pure women 
from marriage with men infected with vice. 
A way may be found to detect and punish the 
husbands who desert their families. Finally, 
the fact that intemperance figures in nearly a 












fifth of the divorces ought to invigorate the 
temperance movement.” 

See Conflict of Laws. 

Medical Jurisprudence. ‘‘The Present Law 
of Procedure in Medico-Legal Cases in which 
Insanity isan Element.” By A. R. Urquhart, 
M.D., F.R.C.P.E. 21 Juridical Review 43 


(Apr.). 

One of the notable contributions to the 
periodical literature of the past month. 

“It is an admission that the boundary line 
between sanity and insanity is vague, and 
indefinable to a nicety. I believe that it is 
increasingly difficult to induce a jury to find 
a criminal guilty if the result is to be a sen- 
tence of death. It would appear to be appro- 
priate in such cases to mitigate the punish- 
ment, but to maintain the deterrent effect in 
the interests of the community... . 

“Insanity in a prisoner, if manifest and 
unquestionable, puts a stop to all criminal 
proceedings against him at whatever stage.’ 
To that practice I adhere, whether as a citizen 
or as an expert, and therefore support the 
reasoning and conclusions of the Lord Justice- 
General. I repeat that insanity is an impair- 
ment, a degradation, a weaking of the mind; 
and therefore while it persists even-handed 
justice demands a stay of proceedings. 

“Finally, I repeat my conviction in the 
words of the eminent judge [the Lord Justice- 
General of Scotland] already quoted at length 
—'that scientific opinion on insanity has 

atly altered in recent years, and Courts of 

aw have altered their definitions and rules 
along with the experts.’ That these altera- 
tions cannot be regarded as final, until the 
master science of the art of healing, with all 
the subsidiary sciences, are complete, must 
be siadieed by those who regard law as the 
teflex of educated and enlightened opinion.” 


Monopolies (Sherman Act). ‘‘Federal Anti- 
Trust Legislation and President Taft’s Pro- 
posed Amendments.” By Lynden Evans. 
4 Illinois Law Review 1 (May). 

“The purpose of this paper is to urge dis- 
cussion by the members of the bar of the 
necessary amendments to the Sherman Law, 
and to this end, in conclusion, I suggest that 
the amendments to be adopted should, while 
following the lines of Judge Taft’s remark- 
able address, define a monopoly, let us say 
any act of a corporation, person or persons 
that materially interferes with the usual out- 
put of, or price of, any commodity or labor 
used in interstate commerce or employed 
therein. It should define, within rational 
limits, the terms ‘partial’, ‘consideration’ and 
‘reasonable’ as applied to such monopolies, 
and for this purpose the numerous decisions 
of all English-speaking courts should be ex- 
amined that the extravagances of some of 
these decisions may be avoided, or as little 
as possible left to the economic eccentricities 
of judges; it should provide for publicity of 
all persons or corporations who wish to avail 
themselves of the provisions of such a statute, 
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with a proper commission under some of the 
Departments at Washington and an appeal 
therefrom to the courts; it should impose 
(and here is the really new departure, for 
almost all the cases refer only to private 
rievances) a duty upon the Department of 
Cociien to enforce the provisions of the Act in 
all cases of public injury resulting from 
abnormally stimulated prices of either pro- 
ducts or labor, and make proper provision 
for a preliminary investigation by such De- 
partment. It should provide that injuries 
peculiar to persons or corporations should be 
recovered according to the usual measure of 
damages with all costs of litigation, rather 
than to seek to accomplish its purpose b 
ineffectual attempts to frighten by dread- 
sounding penalties; it should ‘make the pun- 
ishment fit the crime’ by a graduated system 
of fines and make the directors of a corpora- 
tion personally liable in cases where the law 
would charge such directors with knowledge 
of an infringement of such law. Of one thing 
we may, I believe, be assured, that the in- 
coming administration, with the brilliant legal 
minds whom we understand are to be mem- 
bers of the cabinet, will give this subject 
profound investigation and study before it 
— the difficult task of framing a 
aw.” 

With refreshing directness and perspicacity 
Mr. Victor Morawetz, whose illuminating 
study of the currency problem has added to 
his reputation, takes a view of the Sherman 
Act sharply contrasted with that of Mr. 
Thomas Thacher in the April North American 
Review and to that of the present Adminis- 
tration :— 

“Should the Anti-Trust Act be Amended?”’ 
By Victor Morawetz. 22 Harvard Law Re- 
view 492 (May). 

The cases arising under the Sherman Act 
may be classified under four heads as fol- 
lows :— 

First. Cases involving contracts, combina- 
tions, or conspiracies, by force, or by threats 
of damage to the property, business, or per- 
sons of others, to restrain trade or commerce 
of the public, or of others than those con- 
tracting, combining, or conspiring. 

Combinations of this class can never be 
reasonable or just, says Mr. Morawetz, and 
should be prohibited oe an act of Congress 
as broad as the common law, which declares 
them illegal, therefore the absolute prohibi- 
tion of the Sherman Act in this regard should 
not be qualified. 


Second. Cases involving contracts or com- 
binations among railway companies to in- 
crease or to prevent a reduction of the rates 
or charges to be paid by the public engaging 
in interstate trade or commerce upon the 
railways. 

In the opinion of this writer, an exemption 
from the operation of the act would be of 
little advantage to the railway companies. 
Contracts and combinations of this class were 
probably illegal before the act was passed; 
they are prohibited by the laws of many of 








292 


the states, and the exemption could not 
render them lawful. 


Third. Cases involving monopolies, or at- 
tempts to monopolize, or combinations or 
conspiracies to monopolize, any part of the 
trade or commerce among the several states 
or with foreign nations. 

Attempts to monopolize were unlawful at 
common law and should be prohibited by act 
of Congress. A statutory definition of the 
word ‘‘monopolize’’ would give rise to much 
uncertainty and litigation. The safer and 
better course is to let the courts settle the 
meaning of the Sherman Act. While there 
are numerous dicta to the effect that com- 
binations of this last class violate the Sher- 
man Act there appears to be no decision in 
which that proposition is clearly laid down. 


Fourth. Cases involving contracts or com- 
binations that merely prevent or diminish 
competition among those contracting or com- 
bining, without restraining the trade or com- 
merce of others and without constituting a 
monopoly, or an attempt to monopolize, 
prohibited by the second section of the anti- 
trust act. 

In the opinion of the writer, it is not desir- 
able to amend the act until the Supreme Court 
shall have decided whether its prohibitions 
apply to contracts and combinations of this 
last class. If they do not, no amendment of 
the act would be needed. 


See Corporations, Interstate Commerce, etc. 


Papacy. ‘‘The Papacy and International 
Law.” By A. Pearce Higgins, LL.D. Journal 
of Comparative Legislation, no. xx, p. 252 
(Apr.). 


“The Papacy has not been erected into a 
persona ficta of international law by reason 
of the fact that Roman Catholic states have 
continued their intercourse with the Holy 
See on the same footing as before its loss of 
temporal power. The tacit acceptance of a 
situation or the continuance of a practice by 
a certain number of states is not sufficient 
to create a position legally binding on other 
states. The international commissions and 
unions neither send nor receive envoys; no 
state accepts their presidents as monarchs; 
they make no treaties. They are express 
creations of the Powers for the better fulfill- 
ment of certain special purposes for the com- 
mon benefit of all. The Papacy is unlike 
these international commissions in all respects. 
The Pope is an individual.” 


Philippines. ‘‘The Conditions and the 
Future of the Philippines.’’ By Erving Wins- 
low. 189 North American Review 708 (May). 


“The handwriting on the wall, as the Anti- 
Imperialists read it ten years ago, has been 
fulfilled according to their interpretation. The 
growth of foreign Imperialism has coincided 
with the militarism, centralization and arbi- 
trary assumption of executive power at home 
against which protest is at last arising all 
over the land.” 


The Green Bag 


Practice. ‘‘The Organization of a Legal 
Business: XIX, Accounting Methods—II.” 
By R. V. Harris. 29 Canadian Law Times 
480 (May). 

“Whatever the ability of the bookkeeper, 
reliable independent audit of the books should 
be made from time to time, depending on the 
size of the business—a trial balance should be 
a matter of great frequency, and the cash 
should be balanced every day.”’ 


Belgium. ‘‘The Bar in Belgium.” By E. S. 
Cox-Sinclair. 34 Law Magazine and Review 
257 (May). 

“If one wished to institute a comparison 
between the bar in Belgium and the bar of 
the United States, one would be bound to 
observe the great capacity for progressive 
action in connection with constitutional evo- 
lution which each order has displayed. It 
will be recollected that the United States of 
America in the first half of the 19th century 
was emerging into a position of high inter- 
national respect, whilst in the early part of 
the 19th century the neutralization of Bel- 
sa became effective. The bar of the United 

tates has had its energy largely occupied by 
the fashioning of a Constitution and the evo- 
lution—out of a large number of sovereign 
states—of a world-power, and—out of a large 
number of separate jurisdictions—of one 
authority. The bar of Belgium has been de- 
voting much of its activity to the evolution 
of juridical ideas, and of late, as a collateral 
matter of interest, to the federation of the 
branches of the profession throughout the 
world. The counterpart is perhaps found in 
the difference between the contemporaneous 
development of a system of private inter- 
national law out of a conflict of laws which 
the peculiar position of the United States has 
advanced, and of a system of public inter- 
national law out of a collection of rules of 
positive morality which the international neu- 
trality of Belgium has assisted to forward. 
In each instance the bar has had a part to 
play—in a manner in regard to which there 
is no analogy in any other country.” 


United Kingdom. ‘‘Civil Judicial Statistics, 
1907.”” 34 Law Magazine and Review 316 
(May). 

‘‘Perhaps the most remarkable feature in 
the figures dealing with the County Courts is 
the large increase in proceedings under the 
Workmen’s Compensation Acts. The num- 
ber of arbitrations has risen from 2,532 to 
3,330, and the memoranda registered from 
5,171 to no less than 9,349.”’ 


Procedure (Criminal Remedies). ‘‘Restitu- 
tion or Compensation and the Criminal Law.” 
By Lex. 34 Law Magazine and Review 286 
(May). 

‘“‘The proposal made—at least by Sir Robert 
Anderson—is, that on the conclusior of every 


criminal trial in which the prisoner is con- 
victed, the jury should at once proceed to 
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assess the damages to which the injured per- 
son is entitled... . 

“A crime is a wrong which it is necessary 
to punish in the interests of the public, but 
I fail to see why this infliction of public pun- 
jshment on the wrong-doer should render it 
more easy for the injured person to recover 
damages.” 

Egypt. “The Courts of Egypt, and of the 
Sudan.” By W. R. B. Briscoe. 34 Law 
Magazine and Review 294 (May). 

“In the administration of justice generally, 
both civil and criminal, in the Sudan, as the 
Judicial Commissioner has reported, no undue 
stress is laid on the technicalities of proce- 
dure, so that at least the reproach of the late 
Sir George Jessel, that ‘the use of a techni- 
cality is to defeat justice,’ may not be leveled 
against the judicial system now being there 
evolved.”’ 


See Comparative Jurisprudence, etc. 


Public Charity. ‘“‘The Poor Law Report of 
1909.” Edinburgh Review, No. 428, p. 439 


(Apr.). 

Two points in the problem of unemployment 
stand out: ‘‘The first is that our methods of 
dealing with distress due to unemployment 
must be very varied, that there is no one 
panacea, and that each family needs to be 
considered separately with a view to re-estab- 
lishing it in independence. The second point 
is that unemployment is a risk incident to all 
employments, and capable of being met like 
other risks by insurance.” 


Public Finance. ‘‘German Imperial Fi- 
nance.” Edinburgh Review, no. 428, p. 269 


(Apr.). 

“Finance reacts on policy, and assuming 
as we do that the new resources will be ob- 
tained in some form or other, their recoil will 
impose a strain . . . which will not be with- 
out importance in the industrial and political 
future of Germany.” 


Public Service Corporations. ‘‘Public Ser- 
vice Commissions.” By William M. Ivins. 
Century, v. 78, p. 22 (May). 

A comment on ‘‘Public Morality and Street 
Railways,” in the Century for March. The 
New York commission ‘has incidentally 
created the occasion for the declaration by the 
Supreme Court of the United States of certain 
principles of public law which mark one of the 
most far-reaching of evolutionary possibilities 
through the more complete subjugation of 
individual property to the welfare of the 
commonwealth.” 


“The Looting of New York.’ By Justice 
William J.Gaynor. Pearson’s Magazine, May. 

“New York City is being bled at every 
pore.... If the city is to build the sub- 
ways, it should own them absolutely the day 
they are completed and opened, without any 
one having any strings on them whatever, 
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and then be free to lease them out at public 
competition for the highest rent obtainable for 
a reasonable term of years, with conditions for 
the full protection at the re-letting of the 
capital invested by the lessee. If this is not 
to be done, then turn the whole matter over 
to private capital and enterprise.” 


See Interstate Commerce. 


Real Property (Torrens System). ‘‘Exten- 
sion of the Torrens System of Land Trans- 
fer.’’ By Beverley Jones. 29 Canadian Law 
Times 354 (Apr.). 


“It has been found by the experience of 
Land Title Assurance Companies in the United 
States, that after a title has been examined 
by a competent solicitor, they can submit it 
to their revising counsel and guarantee it in 
a few days. This is also the experience of 
solicitors who are quite solvent, and are cap- 
able of paying losses in respect of titles which 
they pass. Solicitors doing a large conveyan- 
cing business find that they can pass ordinary 
titles readily in less than a week and guarantee 
them, and that without loss. It, therefore, 
should not be difficult for a Master of Titles to 
take exception to any certificates of title 
which are filed in his office within three 
years.” 


See also Comparative Jurisprudence, Fix- 
tures, Legal History, Wills. 


Reprisals. ‘‘Reprisals and War.’’ By J. 
Westlake, K.C. 25 Law Quarterly Review 127 
(Apr.). 

“So far then as contract debts are con- 
cerned, there seems to be no objection to 
requiring an offer of arbitration in all cases 
before the employment of force, whether in 
the shape of war or in that of reprisals. 

“But what of claims not contractual made 
on the government of one country by that of 
another, whether on its own behalf or on 
that of its nationals? At the Second Peace 
Conference thirty-two states voted for com- 
pulsory arbitration in all cases not affecting 
vital national interests or national honor, a 
principle which is also embodied in a large 
number of treaties, some of them concluded 
between states of the first class in impor- 
tamee: ... 

“Tt cannot be recommended that arbitra- 
tion on claims not contractural should be made 
compulsory without the reservation of vital 
interests and honor, but it does not follow 
that a state which in a particular case objects 
to arbitration ought to be allowed to entorce 
its claim by the easier proceeding of reprisals 
when the alternative soni is open to it.” 

Professor Westlake submits as a question 
for the attention of the Hague Peace Confer- 
ence of 1915: ‘“‘that neither reprisals nor 
pacific blockade shall be used against any 
state unless it refuses or neglects to reply to 
an offer of arbitration, or, after accepting the 
offer, prevents any agreement of reference 
from being concluded, or, after an arbitra- 
tion, refuses to submit to the award.” 
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Sherman Act. See Monopolies. 


Social Science. ‘Social Psychology.’’ Edin- 
burgh Review, no. 428, p. 500 (Apr.). 

“Pure Benthamism has failed practically, 
and we now see that its theoretical basis was 
too limited and misleading for the wide deduc- 
tions made from it. Shall we, with our ad- 
vancing scientific knowledge and better under- 
standing of the effects of heredity, environ- 
ment, and evolutionary process, be able to 
replace it by some other wide theory which 
will form a valid basis for political reasoning? 
Probably not for some time to come.” 

“Socialism a Philosophy of Failure.”’ By 
Prof. J. Laurence Laughlin. Scribner’s, v. 45, 
p. 613 (May). 

“Socialism is the outcome of a state of 
mind, rather than of a logical system of 
thought. ... While idealism is an essen- 
tial incentive to progress—and Americans 
are pre-eminently idealists—its path to definite 
results must lie in some direction other than 
socialism.”’ 


Status. ‘‘The War Amendments.” By 


Albert E. Pillsbury. 189 North American Re- 
view 740 (May). 

Replying to the article by M. F. Morris, 
formerly Associate Justice of the Court of 
Appeals of the District of Columbia, in the 
a number of the same review, wherein 


ustice Morris argued that the Fifteenth 
Amendment had been ‘‘the source and cause 
of untold calamity to our country,” and not 
only that, but is really not a part of the 
organic law of the land. For it is not an 
amendment, but an addition to the Constitu- 
tion, said this writer, and an addition requires 
the unanimous consent of the states, while an 
amendment has to be voted for merely by a 
majority of three-fourths of the states. 
Mr. Pillsbury’s answer to this argument is 
simple and effectual :— 


“What is ‘amendment?’ The standard dic- 
tionaries appear to be agreed in defining it, 
in legal terminology, as a change or alteration, 
by way either of correction, excision or addi- 
tion. There is every reason to believe that 
this has been the universally accepted mean- 
ing of that term, until it occurred to an 
ingenious mind that the Fifteenth Amend- 
ment is not an ‘amendment’ because it is an 
‘addition’ to the Constitution. .. . 

“The dream of annulling the Fifteenth 
Amendment by judicial decree will never be 
realized, but the political question will be a 
source of danger so long as it is left unsettled.” 


Hindu Law. “Law of Succession and Adop- 
tion Among Free Women under Hindu Law.” 
By J. A. Saldanha. 11 Bombay Law Re- 
porter 53 (Mar. 31). 

“Under the Hindu system of law, as among 
most other legal systems, women fall under 
two divisions, subject and free. The normal 


position of a Hindu woman is of subjection. 
“Day and night must women be held by their 


The Green Bag 


protectors in a state of dependence,’ lays 
down Manu. In childhood they live under 
guardianship and are protected by their 
fathers, after marriage by their husbands, in 
their old age by their sons and in the absence 
of them (7. e., father, husband and sons) by 
their agnatic kinsmen. When the husband's 
family is extinct or destitute, they live under 
the guardianship of their father’s family 
(Ghose’s Hindu Law, 2d edition, p. 290). 
Such is the ideal position of a female laid 
down by the Shastras. Outside this class, 
there are women pursuing various professions 
of singing, dancing, temple or domestic ser- 
vice, without the usual parental or marital 
restraints. This class of women I take the 
liberty of calling free women for want of a 
better name. They include Naikins and 
other similar communities.”’ 
Status. See Aliens, Conflict of Laws. 


Stock Speculation.— ‘How to Stop 
Gambling in Stocks: The Legal Remedy.” 
By Gilbert Ray Hawes. Moody's Magazine, 
v. 7, p. 373 (May). 

“Various schemes such as publicity, regis- 
tration, and taxation have been tried, but 
without avail. To get at the root of the mat- 
ter, we must break up the criminal partner- 
ship between the banks and Wall Street and 
compel each to return to its legitimate busi- 
ness. Repeal this law of 1882 permitting the 
banks to charge usurious rates of interest on 
‘call loans,’ and increase the penalties for 
overcertification by the banks and_ the 
gambler in Wall Street will find his occupation 

Oe. . 4, 
. “The bankers will no longer make ‘call 
loans’ on stock collateral; the brokers will be 
deprived of their usual accommodation; the 
banks will be compelled to return to their 
legitimate business, and shares of stock bought 
on any of the exchanges will not be ‘washed’ 
or put through a ‘clearing house,’ but certi- 
ficates will have to be delivered in each in- 
stance, and thus gambling on ‘margins’ will 
be reduced to a minimum, if not completely 
abolished.”’ 

Subject-Matter. ‘‘Subject-Matter.”’ By 
Hugh Evander Willis. 9 Columbia Law Re- 
view 419 (May). 

“In positive law ‘subject-matter’ is the 
term used to denote the content—that is, the 
subjects or matters presented for considera- 
tion—of either the whole of the law or by 
some particular part of it, and these are . 
always legal rights. . 

“The subject-matter of torts is, in general, 
rivate rights in rem, invaded by wrongs. . . . 
he subject-matter of crimes is public rights 

in rem invaded by wrongs. .. . The subject- 
matter of contracts is private legal rights 
im personam created by agreement; of quasi- 
contracts, private legal rights im personam 
created by implication of law. ... The 
subject-matter of damages is the remedial 
rights in personam to compensatory, exem- 
plary and nominal damages for torts, and to 
compensatory damages for breaches of con- 
tract, and in quasi-contract.”’ 
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Swiss Civil Code. See Codification. 

Tariff. ‘‘Tariff Revision: From the Manu- 
facturer’s Standpoint.” By Dr. A. R. Farqu- 
har and H. E. Miles. ‘‘From the Importer’s 
Standpoint.” By Francis E. Hamilton. ‘‘From 
the Consumer’s Standpoint.’’ By Jesse E. 
Orton. ‘‘A Permanent Tariff Bureau.” By 
Seymour C. Loomis. Popular Science Monthly, 
May. 

“Canada and the Payne Bill.”” By Edward 
Porritt. 189 North American Review 688 


(May). 

“Since 1898, as the result of the new 
Crown-lands policy then adopted by the 
Ontario Government, numerous sawmills 
owned by Americans have been established in 
the lumber regions of the province in order 
that American holders of timber limits might 
comply with the only terms on which logs can 
now be cut onCrownlandsinOntario. Lumber 
so cut when imported into the United States 
has, of course, paid the high duties of the 
Dingley Act. The amended clause in the 
Payne Bill is intended to eliminate these con- 
ditions in the timber contracts for Crown 
lands in Ontario.” 

British Empire. ‘‘The Economics of Em- 
pire.” Edinburgh Review, No. 428, p. 389 
(Apr.). 

“Protection for home industries is in fact 
incompatible with the conception of strengthen- 
ing the Empire by the encouragement of inter- 
Imperial trade. Thus by relying upon the 
Protectionists to assist him in his Imperial 
campaign Mr. Chamberlain cut away the 
whole economic and moral basisof his scheme.” 


Taxation (State). ‘‘Some Aspects of Na- 
tional Bank Taxation.’’ By Albert S. Bolles. 
57 Univ. of Pa. Law Review 505 (May). 


“The remedies to be pursued to prevent the 
collection of taxes improperly. assessed, or, if 
paid, to obtain their recovery, during recent 
years have not been matters of much legal 
contention. The law provides effective re- 
lief; the states, too, are learning the lesson of 
the greatness of the risk incurred by changing 
their tax laws after their legality has been 
determined by adequate judicial inquiry. 
Nevertheless, some pene in the laws are 
wrought by industrious legislative tinkers 
almost annually, and thus fresh questions are 
ever arising to please the lawyer, to interest 
or distract the judge, and to raise or destroy 
the hope of the unwilling taxpayer.” 

Torts (Malice). ‘‘Motive as an Element in 
Torts in the Common and in the Civil Law.”’ 
By F. P. Walton. 22 Harvard Law Review 501 
(May). 

“There is a growing body of authority in 
the French law in favor of the proposition 
that legal rights are not absolute. The 
maxims nullus videtur dolo facere qui jure suo 
utitur, and fect sed jure fect are no longer re- 
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garded with the same respect as formerly. . . . 
According to the expression which has now 
come into general use in the French law, the 
malicious or abnormal use of a right is a 
ground of damages and is spoken of as an 
abuse of the right. . . 
“There are dicta of eminent judges in Eng- 
land which seem to lay down as a general 
inciple that the legality of an act is by 
English law to be considered as not depend- 
ing upon the motive with which it was done. 
It was said by Parke, B., ‘an act which does 
not amount to a legal injury cannot be action- 
able because it is done with a bad intent.’ 
[Stevenson v. Newnham (1853), 13 C.B. 285]. 
‘*There may be classes of cases in which from 
considerations of public policy the English 
law will not permit any inquiry into motives. 
The absolute rights of the landowner, the 
right of bringing a civil suit and the cases in 
the law of libel in which there exists an abso- 
lute privilege, such as that enjoyed by a legis- 
lator or a judge, are familiar examples. . . 
“Instead a saying that malice will not 
make a lawful act ' eed, is it not truer to 
say that wilful damage done to another is 
actionable unless there is some just cause or 
excuse for it?”’ 


Trusts. 
Trustee.” 


‘Purchase of Trust Property by 
17 Bench and Bar 1 (Apr.). 


An editorial on the decision in the New 
York case of La Forge v. Latourette, 129 App. 
Div. 447. The language of the prevailing 
opinion “certainly merits the criticism of Mr. 
Justice Gaynor in his concurring memorandum 
that, by putting the decision on the ground 
that the trustee purchased in his individual 
and not in his trust capacity, a precedent 
would be established which would enable 
trustees . . . to evade the rule of law that a 
purchase of trust property by the trustee 
is voidable at the election of the beneficiary.” 


Turkish Constitution. 


Universities. ‘‘The Law of the Universi- 
ties—VIII, Privilege.” By James Williams, 
D.C.L., LL.D. 34 Law Magazine and Re- 
view 277 (May). 


‘The privileges of English universities have 
been continually recognized by charters and 
by Parliament, and are still jealously guarded 
by the university authorities. Delegates of 
—— are annually appointed at Oxford. 

he privileges are based partly on immemorial 
usage, partly on charters and statutes con- 
firmatory of rights existing by papal bull or 
usage, partly on statutes conferring new 
privileges.” 

Wills. ‘‘Legacies Chargeable on Land.’”’ By 
Hervey J. Drake. 17 Bench and Bar 13 (Apr.). 


Discussing a topic of New York law. All 
cases fall into one of these two classes :— 

“Class A. Where, at the time of executing 
his will, the testator did not possess sufficient 
personalty to pay the legacies thereby 
created. 

“Class B. Where, at the time the testator 


See Government. 
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executed his will, he had sufficient personalty 
to pay the legacies, but since that time has so 
depleted this in various ways that at his 
death there is not enough left to pay them.” 
In cases within Class A, there is a strong 
probability, under certain conditions which 
are stated by the author, that the legacy will 
be charged on the realty, but in cases falling 
under Class B, there is little hope for the 
success of a legatee seeking that object. 


Miscellaneous Articles of Interest to the 
Legal Profession 


Biography. ‘‘Cleveland’s Estimate of his 
Contemporaries.”’ By George F. Parker. 
American Magazine, v. 33, p. 24 (May). 


Kennedy. ‘‘The Rt. Hon. Lord Justice 
Kennedy: Portrait and Biographical Notice.” 
Journal of Comparative Legislation, no. xx, 
p. 201 (Apr.). 

Vico. Part 2. By Michael H. Rafferty. 
Journal of Comparative Legislation, no. xx, 
p. 223 (Apr.). 

Zouche. By Coleman Phillipson, LL.D. 
Journal of Comparative Legislation, no. xx, 
p. 281 (Apr.). 

Black Hand. ‘‘The Problem of the Black 
Hand.” By Arthur Woods. American Maga- 
zine, v. 33, p. 40 (May). 


“From the police point of view, certainly it 
would seem wise to specify that any person 
could be deported if he had been convicted of 
any crime or if he had a bad official reputation 
abroad, and that he could be deported not 
merely within the three-year limit but at any 
time until he becomes a citizen of the United 
States. Added to this should be the further 
provision that any alien will be automatically 
deported if he has served a sentence for crime 
committed in this country.” 


History. ‘‘The Diary of Gideon Welles— 
IV, The Mistakes of Seward.’’ By Gideon 
Welles. Atlantic, v. 103, p. 658 (May). 


Contains a comical anecdote showing Lin- 
coln’s attitude toward the fugitive slave law :— 


“There was a sharp controversy between 
Chase and Blair on the subject of the fugitive 
slave law, as attempted to be executed on one 
Hall here in the District. Both were earnest; 
Blair for executing the law, Chase for permit- 
ting the man to enter the service of the United 
States instead of being remanded into slavery. 
The President said that this was one of the 
questions that always embarrassed him. It 
reminded him of a man in Illinois who was 
in debt and terribly annoyed by a pressing 
creditor, until finally the debtor assumed to 
be crazy whenever the creditor broached the 
subject. 

‘““*T.’ said the President, ‘have on more 
than one occasion in this room, when beset by 
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extremists on this question, been compelled 
to appear to be very mad. I think,’ he con. 
tinued, ‘none of you will ever dispose of this 
subject without getting mad.’ ” 


Montreal. ‘‘The Bench and Bar of Mon- 
treal.”” By E. Fabre Surveyer. 29 Canadian 
Law Times 357 (Apr.). 


“The financial standing of the individual] 
members of the Bar of Montreal is hard to 
establish. A Belgian writer once said: ‘] 
would rather believe the woman who speaks 
of her age than the lawyer who speaks of his 
income.’ In Montreal, the late Sir Francis 
Johnson once remarked: ‘I have only known 
two members of the bar who died rich, and 
they were no lawyers.’ This is hardly true 
of the present generation. ... The New 
York Herald, a few years ago, fixed the aver- 
age yearly earning of the lawyers in New 
York at $1,200 a year. If such is the case a 
similar calculation in Montreal would lead 
to appalling results.” 


Indians. Oklahoma and the Indian; the 
Story of a Carnival of Graft.’’ By Emerson 
Hough. Hampton’s, v. 22, p. 674 (May). 

“The big graft can be spelled in one little 
word of four letters—land. Coal land. Oil 
land. Gas land. Asphalt land. Lumber 
land. Nineteen million acres of it—and all 
in the hands of a half-comprehending, dis- 
heartened body of one hundred thousand 
American Indians, unlettered, heedless as 
children, broken down, utterly disconsolate 
and bewildered... . 

“Since the agency offices were opened, 
approximately twenty-four thousand cases 
have been brought into the courts. This 
tardy energy on the part of Uncle Sam has 
now resulted in indictment against some of 
the most prominent business, public, and 
professional men in Oklahoma. ... On the 
part of the red man, however—defeated, dis- 
couraged, disappearing—it is all very much 
like locking the barn door after the horse is 
gone.” 


Labor Regulation. ‘“‘The Industrial Di- 
lemma—IV, The Railroads and Publicity.” 
By James O. Fagan. A/llantic, v. 103, p. 617 
(May). 


‘‘A young man enters the service ot a whole- 
sale manufacturing concern. The superin- 
tendent informs him that if he takes an inter- 
est in the business the business will take an 
interest in him. During the busy hours he 
steps into the shipping-room or the salesroom 
and gives a little assistance here and there. 
Before long a man steps up to him, and says, 
‘What are you doing here? Don’t you under- 
stand that you are probably taking the bread 
and butter-away from some hard-up fellow 
who is out of employment.’ The boy sud- 
denly awakes to the situation. He is a good- 
natured young fellow. Later, when the boss 
asks him why he does not take more interest 
in the business, he tells his story, and only 
too often the superintendent is compelled to 
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leave him to his fate, for the business is found 
to be permeated with this spirit from cellar to 
garret.”” 

Panama Canal. ‘‘An Answer to the Panama 
Canal Critics.”’ By William Howard Taft. 
American Magazine, v. 33, p. 3 (May). 


“The criticisms of gentlemen who predicate 
all their arguments on theory and not upon 
practical tests, who institute comparisons be- 
tween the present type of canal and the sea- 
level type of 300 to 600 feet in width that 
never has been or ‘will be on sea or land,’ 
cannot disturb the even tenor of those charged 
with the responsibity of constructing the 
canal, and will only continue to afford to 
persons who do not understand the situa- 
tion . . . an unfounded sensation of regret 
and alarm that the Government is pursuing a 
foolish and senseless course. Meantime the 
canal will be built and completed on or before 
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the first of January, 1915, and those who are 
now its severest critics will be glad to have 
their authorship of recent articles forgotten.” 


Stock Speculation. ‘‘The Cost of the Wall 
Street Game.”” By Frederick Upham Adams. 
Everybody’s, v. 20, p. 639 (May.). 


“The approximate annual cost of the 
speculative game to those who patronize 
brokers and commission men in the United 
States is thus indicated in this recapitula- 
tion :— 


Operating Expenses of Specula- 
Ree rey ae $100,000,000 

Profits to such Firms from Com- 
missions paid by Customers. . 

Paid by Customers to Banks on 
Interest Account 


40,000,000 
40,000,000 
Cost of the Game ........ $180,000,000 
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JOYCE ON INJUNCTIONS 


A Treatise on the Law Relating to Injunctions. 
By Howard C. Joyce, of New York City. Matthew 
Bender & Co., Albany. 3 v., pp. xlvii, 2075+table 
of cases and index 308. ($16.50 net.) 

HE author of this extended work has 
T provided an up-to-date treatise of great 
practical utility. The lawyer who wishes to 
ascertain under what circumstances an in- 
junction will lie, and how to obtain it, in any 
part of the United States, in a labor dispute 
or question of unlawful restraint of trade, to 
say nothing of cases under the law of patents, 
copyrights, municipal corporations, or rail- 
roads, will be able to find quickly the informa- 
tion that he needs. 

This work gives the latest information on 
especially live subjects of the day, such as 
strikes and boycotts and combinations and 
contracts in restraint of trade. State and 
municipal regulation of rates, the revocation 
of licenses and franchises, and the powers and 
duties of police officers have been considered 
atlength. Jurisdiction, dissolution of injunc- 
tions, bonds, and all the technicalities of 
procedure receive adequate and extended 
treatment. The author has arranged his 
treatise in successive sections headed by bold 
type numbered up to 1416, and has classified 
his matter in chapters easily apprehended by 
means of his table of contents. He has done 
his work in a thorough manner evincing a 
painstaking study of cases in all jurisdictions, 
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and the scope of his researches is sufficiently 
indicated by the fact that his table of cases 
contains upwards of 10,000 different citations. 
We know of no work dealing with the subject 
of injunctions so complete, so up-to-date, so 
fully elaborated, and so likely to satisfy every 
practical need. 

Our only criticism of this important work 
is that instead of being strictly a treatise on 
injunctions, it is really one on the law of such 
subjects as trademarks, copyrights, trusts, 
nuisances, corporations, etc., examined from 
the point of view of equity jurisdiction. The 
author has not seized an opportunity to assist 
in rendering our jurisprudence more uniform 
and systematic. But if his work is not notable 
as a contribution to legal science, it may 
nevertheless be considered a notable and im- 
portant aid to legal practice. 


THE LAW OF DAMAGES 


Elements of the Law of Damages. By Arthur 
George Sedgwick. 2d ed. Little, Brown & Co., 
Boston. Pp. xxxv, 356+appendix and index 12. 
($3 net.) 

HIS “handbook for the use of students 
and practitioners,’’ as it is called in the 
sub-title, has been revised and enlarged by 
the addition of matter relating to mental 
suffering especially as to the bearing upon 
the questions of its allowance of the doctrine 
of proximate cause, death by wrongful act, 
compensation and benefits under eminent 
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domain statutes, interference with contract 
and the right to seek employment, liquidated 
damages, limitations of liability, damages in 
contracts on refusal to perform, damages on 
breach of manufacturing contracts, the rule 
in Smith v. Bolles, damages on breach of agree- 
ments to lend money, damages as affected by 
the conflict of laws, and pleading and practice. 

This work has fully kept pace with the 
growth of the law in the thirteen years which 
have elapsed since the original edition was 
published, and forms a most up-to-date treat- 
ment of the subject in a conveniently ar- 
ranged, well printed volume. The author 
has grouped his principles analytically and 
logically and has laboriously studied a wide 
range of cases, including the very latest. 
Lawyers will find this a useful book. 


INTERSTATE COMMERCE PROCEDURE 


Procedure in Interstate Commerce Cases. With 
illustrative Precedents and Forms. By John B. 
Daish, A.B., LL.M. W. H. Lowdermilk & Co., 
Washington. Pp. xiv, 268+appendix of statutes, 
etc., 128+ Table of Cases and index 96. ($5 net.) 

RIMARILY a work serving to guide the 
practitioner in handling cases before the 
Interstate Commerce Commission and dealing 
with the procedure of that court, this treatise is 
really of broader interest and scope because 
it places within convenient reach the prin- 
cipal sources and documents of the statute 
and common law of interstate commerce, by 
means not only of the statutes and digests to 
which its space is allotted, but also through 
the full citations, and the statements of sub- 
stantive law which cannot entirely be avoided 
in defining the jurisdiction of the Commission 
and the Courts. The workmanlike form in 
which the work has been cast cannot be too 
highly commended. The typographical ar- 
rangement, the full index, and the convenient 
tabulations of reference material, call for 
highest praise. 

This work will admirably meet the need of 
a hand-book to aid in the preparation and 
trial of interstate commerce cases. The author 
points out rules for many classes of cases, and 
his competence is vouched for by extended 
study of the branches of legal and economic 
science relating to interstate commerce, and 
by his specialization in practice before the 
Interstate Commerce Commission. 

The book will be found useful not only to 
the practitioner, but to the carrier, the shipper, 
and the student of constitutional and railroad 
law. 
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The list of chapter headings is as follows; 
Part I, Procedure Before Interstate Commerce 
Commission: Introduction; Jurisdiction of the 
Commission; Additional Powers and Duties of 
Commission Under Act to Regulate Commerce; 
Duties and Powers of Commission Under Acts 
Other than Acts to Regulate Commerce: 
Interpretation and Construction of the Act 
to Regulate Commerce; Pleading and Practice 
Before the Commission; Evidence Before 
Commission; Proceedings After Order; Part 
II, Procedure Before the Courts: Jurisdiction 
of Courts in Interstate Commerce; Pleading 
and Practice Before the Federal Courts in 
Interstate Commerce Cases; Evidence Before 
the Courts; Appeal and Error. 

The Appendix contains the Acts to Regu- 
late Commerce, digest of the Act to Regulate 
Commerce, the Act to Regulate Commerce, 
the Immunity Act, the Act Defining Right 
of Immunity, digest of Elkins Law, the Elkins 
Law, Expediting Act, ‘‘Street Railways in the 
District of Columbia,’’ excerpts from adminis- 
trative rulings and opinions, forms for use 
before the Commission, forms for use before 
the courts, rules of practice before the Com- 
mission, methods of ascertaining cost of car- 
riage, correct titles of the leading railroads, 
bibliography, and table of cases. 


BEAL ON LEGAL INTERPRETATION 


Cardinal Rules of Legal Interpretation. Col- 
2 


lected and arranged by Edward Beal, B.A. 2d 
ed. Boston Book Co., Boston; Canada Law Book 
Co., Toronto. 
54. ($5.50.) 
HE second edition of this work enlarges 
an excellent standard text-book, by 
some revisions and the addition of an intro- 
duction which does much to clear up the 
subject by outlining its salient features. The 
work of a former scholar of Trinity Hall, 
Cambridge, and a barrister of the Middle 
Temple, marked by accurate and extensive 
learning and strong literary merits, this 
treatise has interest for American lawyers 
chiefly as a comprehensive statement of 
time-honored common law rules, the modern 
application of which in England is graphically 
portrayed. 

Legal interpretation is a complicated and 
difficult subject to treat under a scientific 
classification. From the view of such a 
classification Mr. Beal is not successful. He 
has, however, concisely drawn his rules from 
a vast number of judicial opinions reproduced 
in their own identical words. Incidentally he 


Pp. Ixxx, 620+ appendix and index 
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has introduced a great deal of material that is 
interesting but not indispensable to his treat- 
jse, in connection with his exposition of such 
subjects as the authority of various law re- 
ports, the principles of legal relevancy, the 
conclusiveness of court decisions, and various 
other subjects. He has brought in much 
that belongs to substantive law rather than 
to the law of judicial procedure. The 
mingling of diversified subject-matters de- 
tracts somewhat from logical clearness, and 
possibly presents the rules of interpretation 
in a more complicated aspect than was really 
necessary, but the adventitious material makes 
the book more encyclopedic as a work of 
reference. Attractive typography, clearness 
of arrangement, great wealth of quotation, 
painstaking research, and a good index, make 
the virtues of this volume outweigh any 
fancied shortcomings. The American prac- 
titioner will read with pleasure and profit 
the sagacious observations here assembled 
of England’s shrewdest judges. 


HAIGHT’S QUESTIONS AND ANSWERS 


Questions and Answers for Bar Examination 
Review. By Charles S. Haight of the New York 
bar and Arthur M. Marsh of the Connecticut bar. 
2ded. Baker, Voorhis & Co., N. Y. Pp. lii, 
5380+index 55. ($4 net.) 

AIGHT’S review book for bar examina- 
tionsisa standard work of great useful- 
ness and has been brought fully up to date 
by the publication of the second edition, now 
issued ten years after the work first appeared. 
The original edition has been carefully revised, 
and has also been enlarged by the preparation 
of questions and answers under new titles 
dealing with bankruptcy, domestic relations, 
and suretyship, and by the addition of several 
pages covering suretyship, perpetuities and 
testraints on alienation to the section on real 
property. The section on the New York 
code, one of the book’s strong features, has 
been modified to conform to amendments 
passed since 1899. 

The argument of Associate Professor Albert 
Martin Kales of the Law School of North- 
western University, in the May number of the 
Illinois Law Review, that law schools should 
employ the case method for the presentation 
of the law of their respective states rather 
than that of the country as a whole, is strongly 
rebutted, to our mind, by the purpose which 


underlies and justifies such a book as Haight’s 


Questions and Answers. From it the student 
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gets a perspective of the law as it exists in 
widely different jurisdictions of the United 
States, and therefore not only acquires knowl- 
edge that may be useful later in active prac- 
tice, but also conceives more clearly the 
principles that should govern the orderly 
growth of a scientific system of law. 

Besides being an admirable text-book, this 
is also a useful hand-book of legal principles 
and leading cases. Its lucidity of arrange- 
ment enables any one to ascertain easily the 
common law principles and the extent to 
which they have been amended or added to 
in various parts of the country. Messrs. 
Haight and Marsh have prepared the new 
edition with skill and have also had the 
assistance of able experts. 


FABIAN ESSAYS 

Fabian Essays in Socialism. Edited by G. 
Bernard Shaw. Ball Publishing Co., Boston. Pp. 
xli, 201 and index. (50 cts. net.) 

OR the benefit of those innocent of any 
dabbling in socialism, it may be ex- 
plained that the ‘“‘Fabian Essays’’ were origin- 
ally lectures delivered in London in 1889 by 
members of the Fabian Society, which was 
organized in 1884 and first made its purposes 
and doctrines known in this book, of which 
over 30,000 copies were sold. 

The writers who achieved this remarkable 
vogue for their utopian and unstientific 
opinions were G. Bernard Shaw, Sidney Webb, 
William Clarke, Sydney Olivier, Annie Besant, 
Graham Wallas, and Hubert Bland, most of 
whom are still living. Mr. Shaw has written 
a new preface for this edition. He states 
that these essays are reprinted exactly as 
they appeared in 1889, ‘‘nothing being changed 
but the price.’”” Had the essays been re- 
written for the present work, they might have 
appealed more to bankers, lawyers and states- 
men, but “they would have had much less 
charm for the young, and for the ordinary 
citizen who is in these matters an amateur.” 

In Mr. Shaw’s naive implication that the 
‘‘Fabian Essays’? may be juvenile and ama- 
teurish there is possibly something like an 
apology for the appearance of this new edi- 
tion. They will nevertheless be read with 
curiosity and amusement by the riper and 
more hardened of our age. Their publica- 
tion now can hardly prove anything but 
stimulating to those who long to see social 
science rehabilitated and firmly established 
on solid bedrock. 
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BOOKS RECEIVED. 


Receipt of the following new books, which 
will be reviewed later, is acknowledged :— 

Loaded Dice. By Ellery H. Clark. Bobbs-Merrill 
Co., Indianapolis. 


Human Nature in Politics. 
Houghton Mifflin Co., 
index. ($1.50 net.) 


By Graham Wallas. 
Boston. Pp. xvi, 296, 


The Seven Who were Hanged. By Leonid 
Andreyev. Translated by Herman Bernstein. J.S. 
Ogilvie Pub. Co., N. Y.  ($1.) 


Proceedings of the American Political Science 
Association. V. v, 1908. The Waverly Press, 
Baltimore. Pp. 261. 


Directory of the Legal Fraternity of Phi Delta 
Phi. Edited by George A. Katzenberger, secretary, 
Greenville, O. 8th ed. Pp. 320. ($2.) 


The Law of Unfair Business Competition. By 
Harry D. Nims, of the New York bar. Baker, 
Voorhis & Co., New York. Pp. 516+ index 65. 
($6.50 net.) 


The Law of Automobiles. 
Huddy, of the New York bar. 
Bender & Co., Albany. 
cases and index 43. ($4.) 


The Government of American Cities; a Program 
of Democracy. By Horace E. Deming. G. P. 
Putnam’s Sons, New York. Pp. ix, 200+ appen- 
dices and indices. 121. 


By Xenophon P. 
2ded. Matthew 
Pp. xxvi, 317+ table of 
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The Methods of Taxation, Compared with the 
Established Principles of Justice. By David 
MacGregor Means. Dodd, Mead & Co., New York. 
Pp. xi, 360+ appendices 18. ($2.50 net.) 


A Treatise on the Law of Real Property. By 
Alfred G. Reeves, Professor of Law in the New 
York Law School. Little, Brown & Co., Boston. 
2v. Pp. cxxiv, 1588+ index 71. ($13 net.) 


A Treatise on the Law of Trustees in Bankruptcy 
By Albert S. Woodman of the Maine bar. Little, 
Brown & Co., Boston. Pp. xci, 837+ appendices 
and index 265. ($6.50 net.) 


History of the Harvard Law School and of Early 
Legal Conditions in America. By Charles Warren, 
of the Suffolk bar. Lewis Publishing Co., New 
York. 3v. (1908.) Pp. 543, 514+ appendices and 
index 46, alumni roll 397. 


Modern Estoppel and Res Judicata. By Arthur 
Caspersz. Part +2 The Doctrine of Changed Situa- 
tions; Part II, The Conclusiveness of Judgments, 
Decrees, and Orders. 3d ed. S. K. Lahiri & 
Co., Calcutta. Pp. xliv, 356+ index 30; 
347+ index 39. (Rs. 18.) 


XXxXi, 


Federal Equity Practice; a Treatise on the Plead- 
ings used and Practice followed in Courts of the 
United States in the Exercise of their Equity Juris- 
diction. By Thomas Atkins Street, Professor of 
Equity in the University of Missouri. Edward 
Thompson Co., Northport, Long Island, N. Y. 
3v. Pp. xc, 1663+ appendix V160+ table of cases 
80+index 200. ($19.50 delivered.) 





Latest Important Cases" 


Aliens. Right of Action for Death Claims— 
Construction of Treaty. U. S. 

An Italian, while a passenger on a train in 
Pennsylvania, was killed. His wife, a non- 
resident alien and a subject of Italy, brought 
an action in a Pennsylvania state court to 
recover damages for his wrongful death. The 
case was decided in the Supreme Court of the 
United States April 5, on a writ of error in 
Maria Giuseppa Raffaela Maiorano v. Balti- 
more & Ohio Railroad Company, 29 Sup. Ct. 
Rep. 424, L. ed. adv. sheets, Oct. term, p. 424. 
In its construction of the treaty made with 
Italy on November 18, 1871, an article of 
which secures equality with the natives to 
the citizens of each of the contracting parties 


*Copies of the pamphlet Reporters containing 
full reports of any of these decisions which are 
cited in the National Reporter System may be 
secured from the West Publishing Company, St. 
Paul, Minnesota, at 25 cents each. In ordering, 
the title of the desired case should be given as well 
as the citation of volume and page of the Reporter 
in which it is printed. 


with respect to protection and security of 
personal property, the Court concluded 
that this stipulation does not require a state 
to give non-resident alien relatives of an 
Italian subject a right of action for damages 
for his death, though such action is afforded 
to native resident relatives, and though the 
existence of such an action may indirectly 
promote his safety. 


Reasonable Care and Accom- 
N. Y. 
That the general rule governing automo- 
biles passing one another on the highway are 
the same as usage has established for other 
vehicles, unless the rule is modified by statute, 
was said by the New York Court of Appeals 
May 4 in the case of J. Howard Mark v. Wil- 
liam Fritsch (N. Y. L. J. May 15). ‘“‘The 
fundamental principle of conduct is that of 
reasonable care and accommodation meas- 
ured by the immediate circumstances of each 
case and exercised by each traveler for the 


Automobiles. 
modation Rule— Highways. 
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se of affording to the other his just and 
reasonable rights in the highway. When two 
cars meet it is the duty of each so far as prac- 
ticable to yield to the other the space and 
opportunity necessary for its safe and con- 
venient passage. In the case of two cars 
traveling in the same direction the front one 
has the superior right and may maintain its 
position in the centre of the highway if there 
is sufficient space on its left as prescribed by 
statute to enable the approaching car safely 
and conveniently to pass.’’ Per Hiscock, J. 


Bankruptcy. Ancillary Receivership— 
Assets in Another Jurisdiction. U. S. 


The United States District Court for the 
western district of Pennsylvania, in Matter 
of Dunseath & Son Co. and Robert Dunseath, 
Bankrupts, decided March 22, 1909, granted a 
petition for an ancillary receiver to aid the 
District Court for the southern district of 
New York in administering the bankrupts’ 
estate, and ruled that when a receiver in 
bankruptcy is appointed in one district and 
assets of the bankrupt estate are located in 
another district, the District Court for the 
district within which such assets are located 
cannot, upon the petition of the receiver, 
stay the state officers and order them to 
deliver the assets within its jurisdiction to 
the receiver appointed in such other district. 
The Court said :— 

“Rightly interpreted, we believe the true 
doctrine is that this is an effective national 
system of administering insolvent estates, 
giving to the court of the domicile full power 
to administer the estate and giving to other 
courts of like jurisdiction beyond the bound- 
ary of the primary court full authority to aid 
by its decrees and processes that primary 
court so that all the assets of the bankrupt 
may be at last brought into the primary 
court for distribution. We believe the author- 
ity of the district courts of sister jurisdictions 
is auxiliary and ancillary for the purpose of 
making the act effective. Many cases might 
be cited showing the ancillary powers in sister 
courts outside of those pertaining to bank- 
tuptcy.”’ 


Breach of the Peace. Giving the Lie Suffi- 
cient. Ga. 


In Rumsey v. Bullard, 63 S. E. Rep. 921, 
the Court of Appeals of Georgia held that 
it was prepared to take judicial cognizance 
of a fact which as individuals they well knew— 
that in Georgia to call a man a liar, even with- 
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out raising a stick, usually provokes a breach 
of the peace, and generally brings on a fight. 
Exceptions to this rule, said the Court, find 
meager nourishment on Southern soil and 
beneath Southern skies. 


Building Restrictions. Police Power—Pub- 
lic Health and Safety. U.S. 


The United States Supreme Court, in the 
case of Francis C. Welch v. Building Com- 
missioner of Boston, decided May 17, has 
ruled upon a matter of concern to every city 
in the country having tall buildings. The 
Court upheld absolutely the right of a state, 
under the police power, to limit the height of 
buildings in an arbitrarily determined section 
of a city without offering compensation to 
property owners. An act of the Massachu- 
setts Legislature, passed in 1904, dividing the 
city of Boston into two sections, and limiting 
the height of buildings in the former to 125 
feet, was held constitutional. The case was 
the first that had come before the Supreme 
Court on the question of building restriction. 
The Court held that the restriction was rea- 
sonable and properly in the interest of the 
public health and safety. 


“Commodities Decision.” Hepburn Act— 
Commodities Clause Construed—Meaning of 
Indirect Ownership and Interest. U.S. 


The commodities clause, so-called, of the 
Hepburn Act, which act was approved June 
29, 1906, provides that: “It shall be unlawful 
for any railroad company to transport’ be- 
tween states ‘“‘any article or commodity other 
than timber’”’ which it produces, ‘‘or which it 
may own, in whole or in part, or in which it 
may have any interest, direct or indirect,” 
except articles needed in the conduct of its 
business. 

The anthracite railroads at which this 
clause was aimed got the lower courts to 
declare it confiscatory and unconstitutional. 
The case then came before the United States 
Supreme Court, which rendered on May 3 a 
decision sustaining the constitutionality of 
the clause, but adopting a construction of its 
terms which has been generally considered 
favorable to the defendants, the Pennsyl- 
vania, Erie, Reading, Jersey Central, Dela- 
ware and Lackawanna, Delaware and Hudson, 
and Lehigh Valley roads. 

In construing the clause, the Supreme 
Court, per Mr. Justice White, decided that 
the prohibition applies only to the following 
circumstances and conditions:— 
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“‘(a) When the commodity has been manu- 
factured, mined, or produced by a railroad 
company or under its authority, and at the 
time of transportation the railroad company 
has not in good faith before the act of trans- 
portation parted with its interest in such 
commodity. 

““(6) When the railroad company owns the 
commodity to be transported in whole or in 
part. 

‘“‘(c) When the railroad company at the 
time of transportation has an interest, direct 
or indirect, in a legal sense in the commodity, 
which last prohibition does not apply to 
commodities manufactured, mined, produced, 
owned, etc., by a corporation because a rail- 
road company is a stockholder in such cor- 
poration. Such ownership of stock in a pro- 
ducing company by a railroad company does 
not cause it, as the owner of the stock, to 
have a legal interest in the commodity manu- 
factured, etc., by the producing corporation.” 

All the Justices concurred except Mr. Jus- 
tice Harlan, who said, in his dissenting 
opinion: ‘‘In my judgment, the act, reason- 
ably and properly construed, according to its 
language, includes within its prohibitions any 
railroad company transporting articles or 
commodities if at the time it legally or 
equitably owns stocks—certainly if it so 
owns a majority or all the stock—in the com- 
pany that mined, manufactured, or produced 
the articles or commodities being transported 
by such railroad company.” 


Contempt. See Perjury. 


Corporations. See ‘‘Commodities Decision,’’ 
Monopolies, Railroads. 


Criminal Intent. Natural Consequences of 
Act. Lower Burma. 


In Po Tu v. Emperor, decided by the Chief 
Court of Lower Burma, and reported in 9 
Criminal Law Journal Reports 5 (Calcutta, 
Jan.—Feb.), it was held that A’s intention, in 
striking B with a heavy chopper, must be 
inferred not merely from the actual conse- 
quences of his act, but from the natural con- 
sequences likely to follow an act of the kind 
committed. 

“Every man,” said the Court, ‘“‘must be 
presumed to intend the natural or necessary 
consequences of his own act. What is the 
natural consequence of aiming at and cutting 
the head of another with this formidable 
chopper? In my opinion it would be death. 
We must presume that Maung Po Tu meant 


to give Shwe Thin a fair and square blow on 
his head. His conduct was such prior to his 
giving this blow as is in my opinion sufficient 
to allow this presumption to be drawn. He 
was in a quarrelsome and savage mood. 
I cannot for a moment think that he merely 
meant to slice off a bit of the frontal bone, 
or to cut off a bit of the ear, or to strike with 
the flat of the chopper, in which cases it 
might be held he did not intend to cause 
death. I must hold that*he meant to give 
an ordinary fair and square cut on the head.” 
Exterritoriality. Asylum in Legations—De- 
serters Seeking Protection of Foreign Consu- 
late. Hague Court. 


The Court of Arbitration at The Hague 
delivered its decision May 22 in the Casa- 
blanca dispute between France and Germany. 
The Court declared the act of the secretary 
of the German consulate at Casablanca wrong- 
ful, in endeavoring to bring about the embar- 
kation on a German steamship of deserters 
from the French foreign legion who were not 
of German nationality, and found that the 
consul committed an error in signing their 
safe conduct. 

The Court also ruled that the French mili- 
tary authorities were wrong in not respecting 
the de facto protection exercised by the Ger- 
man consulate, and in threatening the con- 
sular agents with revolvers and ill-treating 
the Moroccan troops attached to the consu- 
late. 


Extradition. Trial for Different Offense— 
Perjury—Treaties. U.S. 

The Supreme Court of the United States 
decided May 17 that a person who has been 
extradited from a foreign country on a 
specific charge may under a treaty with that 
country be tried for another offense before 
he has been given a reasonable time to get 
back to that country. George D. Collins v. 
Sheriff O’ Neil of San Francisco. Collins was 
extradited from Victoria, B. C., for alleged 
perjury and subsequently arrested on a new 
charge of perjury alleged to have been com- 
mitted at the time he was tried on the first. 


“Forgery. Material Alteration by Severance— 
Creation of New Instrument. Mont. 

Three trustees of a school bought supplies, 
signing their names to a note attached to the 
order blank. The payee cut the note from 
the order. In State v. Mitton, 96 Pac. Rep. 
926 appellant claimed that the cutting out of 
the note was not a material alteration. The 
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Montana Supreme Court thought that the 
severance of the note changed the instrument 
entirely, making a mere order for goods a 
negotiable promissory note, and that if the 
alteration was made with a criminal intent 
the defendant was properly convicted of 
forgery. 

Landlord and Tenant. Tenancy Created by 
Parol—Construction of Statute of Frauds. 

N.Y. 


Where there was only an oral agreement 
regarding a year’s lease of an apartment, the 
lease not having been signed, and where the 
Statute of Frauds provided that a tenancy 
might lawfully be created by parol without 
the execution of a written lease, it was, never- 
theless held by the New York Supreme Court, 
Appellate Division, in the case of Sherry v. 
Proal, decided in April (N. Y. L. J. Apr. 29), 
that the verbal agreement testified to fell far 
short of a complete lease, nothing being dis- 
cussed and agreed upon except the term for 
which the lease was to be made, the apart- 
ment to be the subject of it, and the amount 
of rent. ‘Especially was there no agreement 
as to when and how the rent should be paid, 
or what covenants and conditions should be 
incorporated into the lease.’’ 


Neighborhood Bene- 
Mass. 


Measure of Damages. 
fits—Tunnels. 

In the case of Fifty Associates v. City of 
Boston, decided May 19, the Supreme Judicial 
Court of Massachusetts held that the plaintiff 
should have been allowed damages due to the 
physical injury done its building by the con- 
struction of the East Boston tunnel. In sus- 
taining the plaintiff’s exceptions, it held that 
the city had been improperly allowed to have 
the fact of the construction of the tunnel and 
station taken into account as a benefit to the 
premises, in estimating the damages, as the 
station was under the statute a neighborhood 
benefit, and not a benefit peculiar to the plain- 
tiff’s estate. 


Monopolies. Refusal to Sell Not a Wrong— 
No Restraint of Trade. N.. ¥. 

Chief Justice Cullen in the New York Court 
of Appeals confirmed the judgment of the 
Appellate Division May 11, dismissing the 
complaint in the case of Locker v. American 
Tobacco Co. (N. Y. L. J. May 19). It is an 
inherent right of a corporation to refuse to sell 
to any particular individual, was the sub- 
Stance of this decision, and the refusal of the 
American Tobacco Co. to sell would become 


303 


illegal only when offered in pursuance of a 
combination of several persons making il- 
legal an act which if done by one person would 
be legal. A corporation cannot be deprived 
of the right to refuse to sell, simply because 
of the magnitude of its business or its wealth. 


Monopolies. Forfeiture of Corporate Char- 
ters—Missouri Anti-Trust Law. Mo. 


In Missouri v. Standard Oil Co., 116 S. W. 
Rep. 902-1062, the Standard Oil Co., the 
Waters-Pierce Oil Co., and the Republic Oil 
Co. of New York were convicted of violating 
the anti-trust laws of Missouri (Rev. St. 1899, 
c. 143 [Ann. St. 1906, §§8965, 8992]). One 
particular point of this decision was discussed 
with reference to the Waters-Pierce Oil Com- 
pany, which is a domestic corporation. A 
judgment of ouster was rendered against it, 
but was ordered suspended on condition that 
the company sever all connection with the 
other corporations. In attempted compliance 
with the judgment, the directors of the com- 
pany adopted a resolution protesting that it 
had never consciously or knowingly violated 
any of the laws of the state, but that it 
accepted the terms and conditions of the 
decree. Absolute ouster was thereupon 
denied, Judge Woodson dissenting on the 
ground that this resolution was not only a 
failure to comply, but tended to show that 
the company was not able or was not in- 
clined to sever the trust relations and in fact 
comply. 


Patents. Separability of Claims—Entire 
Domestic Patent Need Not Expire with For- 
eign Patent.—Combinations. Uv. &. 


An important patent decision was handed 
down by the United States Supreme Court 
April 19 in the case of Leeds & Catlin Co. v. 
Victor Talking Machine Co. (L. ed. adv. 
sheets April term p. 495). The Court held 
that all the claims of a domestic patent do 
not necessarily expire with a foreign patent 
because of the provisions of section 4887 of 
the Revised Statutes (U. S. Comp. Stat. 1901, 
p. 3382), but only such claims as are embodied 
in the foreign patent. Consequently, where 
one Emil Berliner had patented in several 
foreign countries a sound-reproducing appara- 
tus, and had afterward patented it in the 
United States, the foreign patents having ex- 
pired, but the term of the United States 
patent not having yet run out, and where a 
combination and not a function of a machine 
was embodied in one of the claims of the 
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domestic patent, the Court ruled that that 
part of the Berliner patent relating to such a 
combination of elements covered by separ- 
able claims did not expire with the expira- 
tion of the foreign patent covering such 
claims. The Court referred to the case of 
Siemen v. Sellers (123 U. S. 276, 31 L. ed. 153, 
8 Sup. Ct. Rep. 117) where it was said that a 
patent cannot be construed as running partly 
from one date and partly from another, on 
account of an attempt to extend it by a new 
patent merely for a former improvement, and 
ruled that to treat claims as separable when 
some of them have expired and some have not, 
can produce no more confusion than may arise 
from their being separable because some are 
invalid, as in the case of a partial infringe- 
ment. 


Perjury. Contempt Committed by Offering 
False Affidavits— Judicial Procedure in Cases 
of Perjury—Fine for Contempt Not Dis- 
chargeable in Bankruptcy—Civil and Criminal 
Contempt. Bt. ¥. 

A coal merchant was sued for an alleged 
debt of $1,174 for coal supplied to him, the 
plaintiff taking judgment by default. He 
then presented four false affidavits to Chief 
Justice O. Dwyer of the City Court in New 
York, declaring that he had never been 
served with summons and complaint as re- 
quired by the Code. A referee found that 
the affidavits were false, and Justice Green 
then established a new precedent by fining 
the coal merchant, Koronsky, for the con- 
tempt of court committed by his perjury. 
“Affidavits of the character made by the 
defendant,”’ said the Court, ‘‘are offered daily 
in the courts with almost as much ease as the 
presentation of visiting cards,’”’ and asserted 
a determination to doing everything in its 
power to stamp out the evil. The defendant 
then avoided payment of the fine of $1,759.46, 
and imprisonment for non-payment by going 
into voluntary bankruptcy on Jan. 20, thus 
escaping danger of arrest on a judgment in a 
civil action. But Mr. Yorke Allen, the attor- 
ney for the plaintiff, took the matter before 
Judge Holt in the United States District 
Court, for the purpose of securing a ruling 
that the fine imposed for the contempt was 
for a criminal and not a civil offense. Judge 
Holt felt constrained to conclude that by the 
express terms of the Code of Civil Procedure, 
sections 8 and 14, the fine was for civil con- 
tempt and dischargeable. Mr. Allen did not 
stop there, however, but went to the United 


States Court of Appeals, where Judges La- 
combe, Coxe and Ward in a unanimous opinion 
rendered May 22 reversed Judge Holt and 
ordered Koronsky to pay the amount in ten 
days or go to prison. ‘‘Manifestly the offense 
was one peculiarly against the Court,” said the 
three judges, ‘“‘and of the sort where the pun- 
ishment of the offender is a vindication of 
the dignity of the Court.” 


Philippine Islands. Land Titles—Spanish 
Law. U. S. 


“If the applicant’s case is to be tried by 
the law of Spain, we do not discover such 
clear proof that it was bad by that law as to 
satisfy us that he does not own the land,” 
said Mr. Justice Holmes in his decision in 
Cariiio v. Insular Govt. of the P. I., decided 
by the Supreme Court of the United States 
Feb. 23. The question before the court was 
that of the validity of a native title to land 
on the Philippine province of Benguet, where 
no document of title had issued from the 
Spanish Crown. ‘‘Upon a consideration of 
the whole case we are of opinion that law 
and justice require that the applicant should 
be granted what he seeks, and should not be 
deprived of what, by the practice and belief 
of those among whom he lived, was his prop- 
erty, through a refined interpretation of an 
almost forgotten law of Spain.”’ 


Police Power. Power of Congress Over 
Aliens— Reserved Powers of States. U.S. 


Congress did not have the power to enact 
Act February 20, 1907 (34 Stat. at Large 898, 
Chap. 1134) §3, making it a criminal offense 
for any person to harbor for immoral purpose 
any alien woman within three years after she 
has entered the United States. This conclu- 
sion was reached in the decision rendered by 
the Supreme Court on April 5, in Keller v. 
United States, 29 Sup. Ct. Rep. 470, L. ed. 
adv. sheets Oct. term p. 470. The alien 
woman, whom defendant was _ harboring, 
voluntarily came to the United States. The 
power to punish such an offense was reserved 
to the states in the exercise of their police 
power. Acts of Congress are to be liberally 
construed in order to enable it to carry into 
effect the powers conferred, but the prohibi- 
tions and limitations on such powers are to be 
fairly and reasonably enforced. 

But Justices Holmes, Harlan and Moody 
dissented, on the ground that an immigrant 
whose calling at the time of her arrival is 
unlawful can be kept under the control of 
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Congress long enough for the latter to ascer- 
tain the facts, and Congress can make the 
admission of such persons conditional for 
three years. 


Public Service Corporations. Delay in 
Transmitting Telegram— Notice of Urgency 
Unnecessary. Ala. 

An example of the effect which the peculiar 
nature of a telegraph company and the duties 
it undertakes to the public has on the appli- 
cation of a general rule of law is found in 
Western Union Telegraph Co. v. Northcutt, 
48 So. Rep. 553. The question involved was 
the liability of the company for special dam- 
ages from delay in delivering a telegram in 
the absence of notice of circumstances which 
would apprise it that such damages would 
flow from the delay. The Court, while adher- 
ing to the rule laid down in the leading case 
of Hadley v. Baxendale, 9 Exch. 341, held 
that by reason of the peculiar nature of the 
duties of a telegraph company to the public, 
notice was not necessary, as the fact of send- 
ing the telegram was notice that expedition 
was necessary. 


See ‘‘Commodities Decision.” 


Race Distinctions. Injury to Negro’s Repu- 
N.. ¥. 


tation—Measure of Damages. 


Judges Ingraham, Laughlin and Scott, com- 
prising a majority of the Appellate Division 
of the Supreme Court, on May 21 sustained 
the decision of the Supreme Court in Griffin v. 
Brady, the lower court havingruled, per Dugro, 
J., that the arrest and imprisonment of a negro 
could not produce the shame and humiliation 
that a white man would endure in similar 
circumstances. Presiding Judge Patterson and 
Judge Clarke dissented from the majority 
tuling. It was an action brought to recover 
$10,000 for false arrest, the plaintiff being a 
Pullman car porter who had been accused of 
stealing a card-case. The jury had awarded 
$2,500 and Justice Dugro had set aside the 
verdict, saying in his decision :— 

“In one sense a colored man is just as good 
as a white man, for the law says he is, but he 
has not the same amount of injury under all 
circumstances that a white man would have. 
Maybe in a colored community down South, 
where white men were held in great disfavor, 
he might be more injured, but, after all, that 
is not this sort of community. In this sort 
of a community I dare say the amount of evil 
that would flow to the colored man from a 
charge like this would not be as great as it 
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probably would be to a white man. The 


jury are well aware of that fact.” 


Railroads. Eminent Domain— Northern 
Pacific Grant of 1862. U.S. 


The United States District Court, Judges 
W. H. Munger and T. C. Munger, handed 
down a decision at Omaha, Neb., May 4, 
denying the right of settlers to encroach upon 
the right of way of the Union Pacific across 
school sections of land and the unused por- 
tion of the four hundred feet of right of way 
along the railroad track in Nebraska. The 
Court discussed the question of the intent of 
Congress in making a grant of right of way 
to the Union Pacific in the act of 1862, the 
Union Pacific at that time being a national 
undertaking and benefiting by many pro- 
visions outside the usual course of legislative 
action. 

“The right, power, and authority to take 
from the public lands adjacent to the line of 
the road,” said the Court, ‘‘is granted to the 
extent of 200 feet in width on each side of the 
railroad where it may pass over the public 
lands, including all necessary lands for build- 
ings, stations, sidetracks, turntables, and 
water stations.”’ 


See ‘‘Commodities Decision.”’ 


Religious Societies. Union of Presby- 
terians—Church Property. Ky. 


The coalition of the Cumberland Presby- 
terian and the Presbyterian Church in the 
United States has resulted in many legal 
controversies as to the status of the prop- 
erty of particular churches. The Kentucky 
Court of Appeals in Wallace v. Hughes, 115 
S. W. Rep. 684, after a thorough inquiry into 
the powers of the respective Assemblies of 
the two branches of the Presbyterian organi- 
zation, has sustained the union and finally 
silenced the disturbing minorities in that 
state. Comparison is made between the 
Presbyterian Constitution and the Constitu- 
tion of the United States. When Congress 
proposes an amendment to the United States 
Constitution and it is ratified by the Legis- 
latures of the required number of states, the 
people of a particular state have no voice in 
determining whether or not the amendment 
shall be adopted. So in this case, the union 
having been regularly authorized by a two- 
thirds vote of the General Assembly and 
their action having been approved by a 
majority of the Presbyteries after being regu- 
larly transmitted to them, it became final, 
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and was binding on all the members of the 
church. Those members not willing to follow 
the decrees of their church judicatories within 
their jurisdiction, must be held to have aban- 
doned all interest in its property. 


State as Defendant. Jurisdiction of Fed- 
eral Courts— Eleventh Amendment. U.S. 

The state of South Carolina passed the 
Winding-Up Act on February 16, 1907, pro- 
viding for the appointment of a commission 
to close out the state dispensary business 
and turn over to the state treasury the sur- 
plus funds remaining after liquidating and 
paying claims out of the state assets. In 
W. J. Murray v. Wilson Distilling Company, 
29 Sup. Ct. Rep. 458, L. ed. adv. sheets Oct. 
term p. 458, decided April 5, certain vendors 
of liquor to the state sought to enjoin the 
commission from disposing of the funds until 
their claims were paid, and asked for the 
appointment of a receiver, on the theory that 
the assets were placed in the hands of the 
commission as a trust fund. The question 
was whether the suit was against the state, 
and beyond the jurisdiction of the United 
States Circuit Court because of the Eleventh 
Amendment. The Court was of the opinion 
that the state, in providing for the liquida- 


tion of the dispensary system, did not intend . 


to divest itself of its right of property, and 
to endow the commission with a such a right 
to the property as would authorize the federal 
courts to take the assets and by means of a 
receivership administer them without the 
presence of the state. The final conclusion 
was that the suit was against the state. 


Statute of Frauds. See Landlord and 
Tenant. 
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Statutes. Non-Concurrence of Federal and 
State Court Regarding Constitutionality. Iowa. 

In a suit to enjoin the business of taking 
orders for intoxicating liquors for a foreign 
corporation, in violation of Code §2382 as 
amended by Acts 28th Gen. Assem. p. 59, 
c. 74 (Code Supp. 1907, $2382), the Supreme 
Court of Iowa in McCollum v. McConaughy, 
119 N. W. Rep. 539, held that though it has 
determined that such statute was unconsti- 
tutional when applied to one soliciting such 
orders as the agent of a non-resident, because 
in conflict with the interstate commerce 
clause, it will overrule its decision, the Su- 
preme Court of the United States holding 
otherwise. 


Water Law. Common Law Doctrine of 
Riparian Rights—A ppropriation. Ariz. 

The United States Supreme Court has 
upheld the doctrine of appropriation as op- 
posed to that of riparian rights under the 
common law in the territory of Arizona, in 
the case of Boquillas Land & Cattle Co. v. 
J. N. Curtis (L. ed. adv. sheets Oct. term, 
p. 493). The non-existence in Arizona of the 
common law doctrine of riparian rights since 
the statute of 1887 was not disputed. Before 
that time the doctrine of appropriation was 
to some extent in force by custom, and the 
Supreme Court held that the general adoption 
of the common law by Howell’s Arizona Code 
in 1864 cannot be deemed to have included 
the common law doctrine of water rights. 
For the Bill of Rights made streams useful 
for irrigation purposes public property, and 
provisions of the Code granted the right to 
divert necessary water by means of irrigating 
canals. 





A TOAST TO THE JURY 


(Delphin M. Delmas, at Annual Banquet of Kansas CityjBar Association) 


Se Democracy of Justice—the Jury! May this institution, 
which, having stood for ages as the bulwark of the liberty of Eng- 
lishmen, was brought here as their birthright by the colonists who 
first landed upon the banks of the James, and upon the shore of Massa- 
chusetts, which they cherish with such devotion that its violation by the 
King was enumerated as one of the grounds justifying their rebellion 
against the mother country, which, as soon as their independence was 
achieved, they incorporated in the Constitution as a fundamental right 
of American citizens, and which every American state has since em- 
bodied in its organic law—may this venerable institution, which has 
come down to us unimpaired through the lapse of centuries, abide 
with us yet and remain sacred and inviolate forevermore. 





A The Editor’s Bag 
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MR. JUSTICE MOODY 


R. JUSTICE MOODY’S conserva- 
tism as exhibited in his recent 
decision in Twining v. New Jersey (211 
U. S. 78) is even more clearly defined in 
Mr. George Whitelock’s able character- 
ization which forms the leading article 
for this issue of the Green Bag. Mr. 
Whitelock will in some quarters be re- 
called as the author of a resolution intro- 
duced at the meeting of the American 
Bar Association at Portland, Me., in 
August, 1907, deprecating the attitude 
of the President toward the judiciary 
in the beef trust cases as “‘subversive of 
their independence’ and destructive of 
the constitutional distinctions between 
the executive and ‘judicial departments 
of our government,” and as showing ‘“‘a 
want of proper respect for the legally 
constituted authority of the courts’ 
and a disposition to transcend executive 
power. This resolution was tabled 
largely on account of the influence of 
Judge Parker. The opinion, however, 
has; been expressed that an actual poll 
of the meeting would have shown that 
the majority disapproved, with Mr. 
Whitelock, of Mr. Roosevelt’s criticism 
of Judge Humphrey. Mr. Whitelock’s 
attention was first called to Justice 
Moody, then Attorney-General, by these 
cases. 
The recent final decision of the Shipp’s 
case just reached by the Supreme Court 





draws attention to the part that Mr. 
Moody bore in this case as Attorney- 
General. Mr. Moody earnestly resisted 
the release of the persons charged with 
contempt of the United States Supreme 
Court, on account of their participation 
in the lynching of a negro in whose be- 
half this Court had granted a stay of 
proceedings. The Court has thus sus- 
tained Mr. Moody’s energetic champion- 
ship of the writ of habeas corpus then, 
and has rendered a decision in which 
Mr. Moody would doubtless have con- 
curred, had propriety admitted of his 
taking part in it. 


MR. TAFT’S APPOINTMENTS 


HERE has been a great deal of 
foolish adulation in the news- 
papers, which our admired President 
may deserve truly enough but which 
neither he nor any other thoughtful 
person can greatly care for, in view of 
his disregard of political party consid- 
erations in his judicial appointments. 
Was Mr. Roosevelt really as bad as 
that? As a matter of fact Mr. Taft’s 
predecessor realized that the bench is 
superior to politics, and pursued the 
eminently commonplace policy of choos- 
ing judges for merit rather than for 
party affiliation. In making such nomi- 
nations as that of Associate Justice 
Henry Groves Connor of the Supreme 
Court of North Carolina to be Judge of 
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the United States District Court for the 
eastern district of that state, President 
Taft is not soaring to the stars on the 
back of a Democratic Pegasus—he is 
only discharging a matter-of-fact duty 
to the best traditions of the bench and 
of his own great office. 


CONGRESSIONAL DECORUM 


. ie SMITH McPHERSON and 

Judge John F. Phillips of the 
United States District Court have been 
subjected to harsh and undeserved criti- 
cism in a resolution introduced in Con- 
gress which accused them of improper 
conduct in the Missouri railroad litiga- 
tion. The mere introduction of such a 
resolution in Congress, even though its 
sponsor abstain from ranting vilifica- 
tion on the floor of the House, is neces- 
sarily attended with wide publicity, and 
is prevented only by the privileges of 
Congress from being contempt of court. 
As under the Constitution the Senate 
alone shall have power to try impeach- 
ments, it is difficult to see why resolu- 
tions or motions for impeachment should 
not be required to originate solely in the 
upper house. 


AN EXAMPLE OF PLEADING 


A government attorney sends us this curi- 
ous bit of information from a far Western 
state. 

A bill in equity was brought to abate an 
illegal fence, under the provisions of the act 
of Congress of February 25, 1885. The bill 
was many pages long and wound up with the 
usual paragraph, ‘“‘Forasmuch therefore as 
your orator is remediless in the premises,” 
etc. The defendant filed his answer in these 
words: ‘‘I have my fence all pulled. Chas. A. 
Dereemer, Defendant.”’ 

The government, to make the issue, filed 
its replication in the usual approved form, 
quite a page in length: ‘‘This replicant, saving 
and reserving to itself all and all manner of 
advantages of exception which may be had 
and taken to the manifold errors, uncertain- 
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ties and insufficiencies of the answer of the 
defendant,’’ etc. 

The critic of legal methods and forms might 
find a good deal for argument and not a little 
amusement to be deduced from Mr. Dereemer's 
answer. 


REX v. SCIENTIST 


A case reported in Punch is of interest 
to the less responsible word-slinging mem- 
bers of the legal profession. The trial 
of Rex v. Scientist occurred before Mr. Justice 
J. A.H. Murray. A memorial from the Royal 
Society was read by the Public Prosecutor, 
calling attention to the baleful activities of 
this person, who was, it is said, an American 
adventurer with a bad record in his own 
country. 

The Judge: ‘“‘Can one have a bad record in 
America?’ (Laughter.) 

Evidence was also given to the prisoner’s 
disadvantage by a deputation from the 
Athenzum Club. 

In his defense a long speech was made by 
a learned doctor who said that without the 
valuable and expert assistance of ‘‘Scientist” 
there would be no means whatever of rapidly 
describing a certain type of savant who had 
taken all learning for his province. 

The Court pronounced a sentence of three 
years’ imprisonment. 

While Punch does not make it easy to 
ascertain the legal grounds upon which this 
decision was based, we applaud the action 
of the Court, except that a death sentence 
would seemingly have been more appropriate. 


THEY WERE IN IT 


Some years ago Morrison R. Waite, who 
was appointed Chief Justice of the United 
States Supreme Court in 1874, and a number 
of other prominent lawyers were attending 
court in southern Illinois. 

One extremely cold night they were all 
sitting in a circle about the fireplace, at the 
hotel where they were stopping, telling yarns 
and enjoying themselves hugely. 

A stranger rode up to the hotel on horse- 
back, dismounted, stripped off his overcoat, 
leather overshoes, and was escorted, before 
he had a chance to get fairly warm, into the 
cold dining-room for supper. 

After eating his supper, the stranger, who 
had the appearance of being a well-to-do 
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farmer, was invited into the sitting-room, 
where the lawyers were seated before the 
huge fire, and introduced to the party by the 
hotel owner. The man was cold, fairly 
chilled through from riding, but there was no 
move on the part of any member of the party 
to make room for him near the glowing logs 
in the fireplace, but they were otherwise 
cordial in their greeting, and evidently thought 
to have a little sport at the expense of the 
stranger. One asked the man where he 
hailed from. ‘‘Chicago,’”’ was the reply. Then 
another inquired as to the condition of the 
roads. ‘‘They are horrible,’’ he said, and 
continuing, remarked that ‘‘the roads through 
the swamps between here and Chicago are 
the worst I ever saw—worse than hell.’ 

The last remark struck Chief Justice Waite 
as an opening for the fun to begin, so he 
turned to the stranger and said :— 

“My dear sir, you speak like one familiar 
with hell. How are things down there?” 

To this the stranger replied :— 

“Oh, it is there just as it is everywhere else, 
the lawyers are always nearest the fire.” 

The circle opened at once and made room 
for the shivering stranger. 


THE INSANITY OF GUITEAU 


The late C. B. Tillinghast, the Massachu- 
setts State Librarian, distinctly remembered 
Guiteau, the assassin of Garfield, whose attend- 
ance at the state Library was constant fora 
period in the spring of 1881, until two weeks 
before the catastrophe. Whether Guiteau at 
that time had any idea of slaying Garfield 
can only be conjectured. He usually wore 
several days’ growth of beard. His hair was 
cut short and brushed up straight on top. 
Often during the quiet hours of the day the 
Librarian would glance up to observe Guiteau 
running his fingers excitedly through his hair, 
his eyes fixed on space, his attention ab- 
sorbed with a strange intensity upon some 
subject that he was revolving in his mind. 
He sometimes spent the whole day poring 
over books, not even leaving the room for 
lunch. He was constantly asking for obscure 
volumes. 

During the latter part of the spring of 1881 
Guiteau’s attendance at the State Library 
became erratic, and there would be a two- or 
three-day interval when he would be absent, 
to show up again with his general appearance 
more disheveled than ever. 
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Finally in June Guiteau disappeared for 
good, and about two weeks later the Librarian 
was startled to learn that the former visitor 
had become the assassin of President Gar- 
field. 

Recently the sister of Guiteau, Mrs. Francis 
M. Norton, a settlement worker in Chicago, 
made the assertion that her brother was in- 
sane at the time of the murder. She stated 
that just before Guiteau was born, when his 
mother was living at Freeport, Ill., the latter 
was administered, by mistake, a dose of hen- 
bane by the physician attending her. This 
mistake resulted, Mrs. Norton declared, in 
brain fever to the mother, and this pre-natal 
influence brought about the insanity of 
Guiteau. Mrs. Norton also stated that she 
tried to testify as to Guiteau’s inherited mad- 
ness at the trial but was unable to do so. 

After a protracted trial Guiteau was hanged 
for murder, although much discussion arose 
at the time over the insanity plea urged by 
his counsel. 


ARKANSAS CLIENT’S VIEWS RE- 
GARDING THE LAW 


An Arkansas lawyer writes to the Green 
Bag to relate a humorous incident. Hon. 
James D. Shaver, of Mena, Ark., he says, is 
regarded by the bar of his district as one of 
the ablest chancellors in the state. It hap- 
pens occasionally, however, as with all the 
chancellors, that his decisions are reversed 
by the Supreme Court. And in a recent case 
in which Judge Jesse C. Hart wrote the 
opinion of that august tribunal, the ruling of 
Chancellor Shaver was reversed and set aside. 
A brief statement of the conclusion reached 
by the court of last resort appeared in the 
papers, as usual, and fell under the eyes of 
the losing litigant. This inspired the follow- 
ing letter, which speaks amply for itself:— 

Alpine, Ark., 4, 28, 1909. 
Hon. Chancery Judg, 
Mena, Ark. 


Dear beloved of the lord:— 

I am limited in edication, but I hope you 
will understand what I mean as it is a fact 
Hon. Judge Hart diverced your decree in my 
case, and it is a fact that your decree was 
bast on my decree and my decree was bast on 
Fagan’s decree, and Fagan’s decree was bast 
on the U. S. government. questions are you 
going to submit to his disision and change 
your decree. has he got the rite to force you 


AN 
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todoso. the facts is I bought the land in the 
year 1881 and paid for it in the year 1884 
after I had learned for a fact that it was im- 
proved, and I paid the tax on it in the year 
1885. brother I am just an old rhumatic 
cripple and have been for the past 8 years. 
but I think I ort to have protection under 
the U. S. Flag: dont you. ive wrote to my 
eturneys to know what they think about it, 
and I feel to hope that you will write me as 
soon as possible what you can or will do. it 
loocks to me just like saying that Fagan 
never entered the land to say that I didnt 
pay tax on it and didnt own it. dont it look 
so to you. may god bless and save all his 
dear people is my prair for christ sake (amen 


Respectfuley 
WO Sas 


THREE RULES FOR PROFESSIONAL 
SUCCESS 


Rule 1. Should a conversational oppor- 
tunity appear, seize it without hesitation. 
Occupy it with your entire battery. Should 
the other fellow have seized it, be not dis- 
mayed; a few deep breaths and your loudest 
tones will dislodge him. Self-assertion here 
is the thing. This is the genius of the Ameri- 
can. He does not wait for opportunities to 
seize things; he makes the opportunities— 
and seizes the things. 


Rule 2. Should your friend be telling an 
incident of personal history to illustratea point, 
do not suffer yourself to show the slightest 
interest in what he is saying. Such interest 
would encourage him and prolong the narra- 
tive. It would also betray weakness on 
your part. Even when he shall have finished 
(should you be unable to prevent his finishing 
by an interruption), do not express the slight- 
est interest, beyond a double-reefed smile. 
Indeed, the smile has an element of approval 
that sometimes invites an encore, and I should 
not use it unless my friend looked too fatigued 
to encore.” ht 


Rule 3. Having gotten a full-Nelson hold 
on the conversational opportunity—proceed. 
State a fact, an incident, and anything, so 
long as it leads up to your professional self. 
Remember that legal self of yours must be 
the Rome to which all your statements lead. 
Allow nothing whatever lo lure you into a 
by-way leading from Self—from Self is No- 
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where. This is a great rule.—Stanley B, 
Bowdle, in Law Book News. 


COMING INTO COURT WITH CLEAN 
HANDS 


An Ohio lawyer writes to the Green Bag 
as follows :— 

I send a small item that may appeal to you. 
It is an actual fact. I was present in the 
office when he made the statement alluded 
to. But do not connect me in any manner 
with the story, because the man is a “bad 
man” and would probably damage my face if 
he discovered that he was the subject of an 
item sent in by me. 

In a recent case before an Ohio Court, 
Judge K , dismissing a bill in equity, 
severely criticised the complainant for failure 
to present a case appealing to the conscience 
of the Court. A few months later, another 
case in which the same complainant was in- 
volved came on for hearing. On the morning 
of the trial he applied at one of the offices in 
the Court House for permission to ‘“‘wash up 
a little.” After a long absence in the lava- 
tory, he returned and remarked :— 

“I’m not going to get left in this suit. 
Just look at them hands. The last time I 
was in court Judge K said that I got 
beat because I didn’t come into court with 
clean hands and I’ll be d—d if I was a-goin’ 
to take any chances this time.” 


THE LAW AND THE CABINET 


The Cabinet of the new President of the 
United States bids fair to be known, like that 
of our own Prime Minister, as ‘‘the Cabinet of 
all the lawyers.’’ There are nine Ministers in 
the American Government, and of these five 
are active barristers. .. It is not surprising 
that a President who has had experience of 
every branch of legal work, and who has es- 
sentially a great legal mind, should choose 
his colleagues from men of his own profession, 
though it suggests the reflection that he has 
taken all his men from the advocates’ branch. 

Mr. Roosevelt has come to be known 
as the strenuous President; we can wish Mr. 
Taft no better fate than to be known as the 
legal President, and if he and his Cabinet 
can carry through those law reforms which 
the people ask for they will indeed have de- 
served well of their country. 

—London Law Journal. 
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Important Litigation 


Justice Hough, in a decree handed down 
in the United States Circuit Court May 10 
in New York City, ordered a permanent 
injunction restraining the Fibre and Manila 
Association, or so-called ‘‘paper trust,’’ from 
combining in restraint of trade in violation of 
the Sherman Act. 


A lower court in Alabama having declared 
the provision of the Alabama corporation law 
annulling the charters of foreign corporations 
which carry cases from the state to the 
federal courts to be in violation of the Con- 
stitution, an appeal has been taken to the 
United States Supreme Court, which will 
review this decision. 


Judge Ralph E. Campbell of the United 
States District Court for the eastern district 
of Oklahoma, overruled the demurrers of 
Gov. Charles N. Haskell and other prominent 
defendants May 8 in the land suits brought 
by the government to recover for the Creek 
Indians the lands alleged to have been ob- 
tained by the fraudulent scheduling of ‘‘dum- 
mies. 


In the so-called ‘‘turpentine trust” case, 
five men were found guilty of violating the 
Sherman anti-trust law May 15, at Savannah, 
and sentenced by Judge William B. Sheppard, 
chairman of the directors and the vice-presi- 
dent of the American Naval Stores Com- 
pany both ecm sent to jail for three months, 
and the others being fined. The case will be 
carried ‘to the United States Court of Appeals. 


The government is determined to pursue 
with vigor its policy of pushing to final deter- 
mination all cases under the Sherman anti- 
trust law and the interstate commerce act, 
together with the Elkins law. There were on 
the docket last month about sixty of these 
cases, including those against the Standard 
Oil Company, the Union Pacific, the American 
Tobacco Company, and the New York, New 
Haven & Hartford. 


Seven men have been indicted by the 
federal grand jury in New York for conspiracy 
in connection with the frauds practised by 
the American Sugar Refining Company upon 
the government. Immediately after the in- 
dictments had been found the general counsel 
for the Sugar Company issued a statement 
saying that the company desired the men 
punished if guilty, and that none of them 
were at ogee in the employ of the com- 
a. The criminal suits will be vigorously 
pushed by the government. 


Rulings on the constitutionality of the 
sr Employers’ Liability Act and of the 
Safety Appliance Act, will now be obtained. 
y permission of the court the government 
has intervened and filed a brief in the suit of 
Mondon v. N. Y., N. H.,& H.R. R. Co. in 
the Supreme Court of Errors of Connecticut, 
for the purpose of ascertaining whether the 
broad assertion of federal power in the former 
of these acts will be sustained, and has in like 
manner intervened in an action to be tried 
in the Arkansas Supreme Court to settle 
questions arising under the latter act. 


For the first time in the history of Massa- 
chusetts, a decree of the highest judicial tri- 
bunal has been revoked by the Probate Court. 
It was’held by the Supreme Judicial Court 
some time ago that the Probate Court has 
the power to revise finally probate proceedings. 
Recently it was discovered that an appoint- 
ment of an administrator with the will an- 
nexed to act with an executrix was contrary 
to statute law and accordingly the Supreme 
Court advised the bringing of a writ in the 
Probate Court to review their proceedings. 
This was‘done and Probate Judge Robert 
Grant entered a decree setting aside the 
appointment. 


Personal— The Bench 


Justice Robert S. Bean of the Oregon 
Supreme Court has been made United States 
District Judge for the District of Oregon. 


Chief Justice Edward Church Dubois of 
the Rhode ;Island Supreme Court was given 
a dinner by the Metacomet Golf Club in Prov- 
idence April 17 in honor of his election. 


Supreme Court Justice Willard P. Voorhees 
and Circuit Court Judge Frank T. Lloyd were 
the guests of honor at a dinner given April 
26 at Mt. Holly, N. J., by the Burlington 
County Bar Association. 


George W. Woodruff of Philadelphia, who 
is to become United States District Judge for 
Hawaii, is noted as former football coach of 
the University of Pennsylvania, and as having 
been at one time a strong player on the Yale 
eleven. 


John S. Coke of Marshfield, Ore., is one of 
the youngest men on the Oregon bench, 
having just assumed the position of Judge of 
the Circuit Court of Coos County. Judge 
Coke gave up a comfortable income from his 
law practice to accept the appointment. 
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The Lawyers’ Club of Buffalo had a dinner 
April 29, among the guests being Justices 
Spring and Kruse of the Appellate Division 
and Justices Emery, Marcus, Pound and 
Brown of the Supreme Court. 


Judge John E. Sater of the United StateS 
District Court and Governor Harmon of 
Ohio were given a banquet at Columbus, O., 
May 7 by the bar of that city. Judges 
Lurton, Warrington and Severance of the 
United States Circuit Court were special 
guests. 


Judge Milton D. Purdy has resigned from 
the federal bench in Minnesota. He was 
assistant to the Attorney-General under the 
Roosevelt administration, having charge of 
important anti-trust cases, and Senator Knox 
had orignally put him in the Department of 
Justice. 


Learned Hand has been appointed United 
States District Judge for the southern district 
of New York. He is a son of Samuel Hand 
who was Judge of the New York Court of 
Appeals, and is a graduate of Harvard Law 
School and a prominent member of the New 
York bar. 


Mr. Justice Robert Smith Aikman has just 
retired from the bench of the High Court of 
Allahabad, India, to return to England. He 
won great respect throughout the Indian 
— and did his country a great service 

y his studious endeavor to bridge the gulf 
between two civilizations. 


Chief Justice Ira B. Jones took the oath of 
office in the Supreme Court room at Colum- 
bia, S. C., April 15. Chief Justice Jones’ 
former place on the Supreme Court bench has 
been filled by Associate Justice D. E. Hydrick, 
formerly pte of the seventh circuit of South 
Carolina, who took the oath at the same time. 


Judge Mayer Sulzberger of the Court of 
Common Pleas of Philadelphia, who declined 
the ambassadorship to Turkey, was elected in 
1894. Previously he had gained wide prom- 
inence as a lawyer. He is a versatile linguist 
and has a wide knowledge of Oriental history 
and customs. His private library is one of 
the largest in Philadelphia. 


Hon. William M. Lanning, who has been 
appointed United States Circuit Judge for 
the third circuit, succeeding Judge Dallas, 
was the honored guest of the Mercer County 
Bar Association at Trenton, N. J., May 1. 
He advised the lawyers present to give more 
attention to practice in the United States 
courts. Judge Lanning, who is of old Colo- 
nial stock, has served in Congress, and in 1904 
succeeded the late Andrew Kirkpatrick as 
United States District Judge. John Rellstab 
was nominated by President Taft to take 
his place as United States District Judge for 
the district of New Jersey. 
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Judge I. D. Moore retired from the Court 
of Appeals of Louisiana April 30 to become 
City Attorney of New Orleans. Members 
of the local bar expressed their esteem for 
Judge Moore by presenting him with a beau- 
tiful silver service. To fill this vacancy, 
Hon. John St. Paul was formally installed as 
judge of the Court of Appeals of Louisiana, 
May 1, succeeding I. D Moore, resigned. 
Hon. E. K. Skinner took the oath the same 
day as judge of the Civil District Court suc- 
ceeding Judge St. Paul, and John B. Fisher 
has become judge of the First City Criminal] 
Court succeeding Judge Skinner. 


Judge T. Van Clagett, who took the oath 
of office April 24 as Associate Justice of the 
Circuit Court of Maryland, was presented 
with a handsome solid ivory gavel by the 
bar association of Prince George’s County, 
in honor of the event. Judge George t 
Merrick, whom Judge Clagett succeeds, re- 
tires after thirteen years of service in this 
court, having reached the seventy-year age 
limit. The same county bar association 
= him a silver fruit dish and adopted reso- 
utions expressing its esteem, to the reading 
of which Judge Merrick feelingly responded 
in his characteristic graceful manner. 


Personal—The Bar 


Prof. George Grafton Wilson of Brown 
University gave a lecture at the University 
of Cambridge May 21 on ‘International Law 
and the Recent International Naval Confer- 
ence in London.” 


R. C. Smith, K.C., has been elected baton- 
nier, or president, of the Montreal bar. He 
has declared himself earnestly in favor of 
continuing the legislative fight against the 
commercial collection agencies. 


Frank B. Kellogg has informed the Admin- 
istration that his relations with it will close 
when he has done with the cases against the 
Standard Oil and the Harriman lines. He 
wishes to return to Minnesota to practise law. 


The lawyer’s career was characterized as 
the hardest in existence by George S. Munsen 
of Philadelphia, April 28, in the third of his 
lectures at Princeton University, before the 
—— Law Club on ‘‘The Study of the 

aw. 


A Boston lawyer who went to Los Angeles 
to practise law, Timothy W. Coakley, ex- 
pressed his motive in coming West in this 
remark to a friend, ‘“‘Out here, my dear sir, 
originality is not considered evidence of 
insanity.’ 


Joseph M. Sullivan of the Boston bar, has 
compiled a dictionary of ‘‘Criminal Slang” 
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which defines a large number of words and 
hrases used in the ‘underworld.’ The 
Pooklet is published by the Worcester Press, 


Boston. 


Massey Wilson, for four years Attorney- 
General of Alabama, has been elected presi- 
dent of the Great American Life Insurance 
Co. of St. Louis. He is about thirty-eight 
ears of age, and was one of the framers of 
the present state constitution of Alabama. 


In oe aE of the work done by Con- 
gressman R. O. Moon in codifying the criminal 
statutes of the United States, a dinner was 
iven him May 8 at the Lawyers’ Club in 
hiladelphia. Many men —— on the 
bench, before the bar, and in politics were 
present. 


Dr. Joseph I. Kelly, dean of the Law De- 
partment of the Louisiana State University, 
will leave at the close of the present academic 
ear to accept a chair in the Northwestern 
niversity Law School. Dr. Kelly has been 
connected with the Law Department of the 
Louisiana State University since its estab- 
lishment three years ago and has helped 
greatly to make it one of the recognized law 
schools of the South. 


Bar Associations 


The lawyers of Vancouver, Wash., have 
decided to form a bar association and have 
appointed a committee to take up the matter. 


The Lancaster County Bar Association of 
Nebraska voted in favor of prohibition on 
April 24. The vote showed that of the forty- 
three Lincoln lawyers present thirty-seven 
were in favor of prohibition. 


The Teller County Bar Association met at 
Cripple Creek, Colo., May 3 and elected the 
following officers for the term: C. W. Blackmer, 
— Guy P. Nevitt, secretary; Thornton 

. Thomas, treasurer. 


The Hampden County Bar Association 
held its annual banquet in Springfield, Mass., 
April 22 and entertained some of the members 
of the Supreme and Superior Courts, Chief 
ag Marcus P. Knowlton and Justice 

enry M. Sheldon being among the speakers. 


The Cleveland Bar Association, which has 
been conducting an investigation of improper 
practices, has found that notices simulating 
the form of legal process have been served on 
ignorant debtors by certain members of the 
bar. Steps to stop this and similar mis- 
practices have been taken. 


A committee of the Ohio State Bar Asso- 
ciation will present at the annual meeting, 
this summer, the question whether Ohio 
judges should not serve for life instead of 
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being elected for stated terms. The com- 
mittee has also been considering the question 
of the law’s delays in Ohio. 


The Alameda County Bar Association at- 
tended the induction into office of Judge 
W.S. Wells, who on April 12 began his duties 
in charge of department 6 of the Superior 
Court of Alameda County, Cal. It was the 
unanimous request of the bar of Alameda 
County that Governor Gillett appoint him. 


The biographical directory of the Omaha 
Bar Association for 1909 has been issued. 
The Omaha Bee remarks that ‘‘there can be 
no question of the accuracy of the facts 
given regarding the ag | struggles and great 
achievements of these Douglas County law- 
yers,’’ as they themselves write the sketches 
accompanying their portraits. 


The dates of coming state bar association 
meetings are as follows: Wisconsin, at Mil- 
waukee, the latter part of June; Maryland, 
ad 7-9, at a place later to be announced; 

irginia, at Hot Springs August 10-12; Ken- 
tucky, at Paducah, July 7-8. Attorney- 
General Wickersham is to make an address 
at the Kentucky Bar Association’s annual 
meeting. 


The Westchester County Bar Association 
held its annual dinner April 17 at Delmonico’s 
in New York. Speeches were made by 
Assistant Attorney-General Wade H. Ellis, 
Congressman J. Adam Beede of Minnesota, 
Supreme Court Justice Martin J. Keogh 
of New York state, Richard L. Hand, formerly 
president of the New York State Bar 
Association, and others equally prominent. 


The Kansas City Bar Association at a 
dinner May 1, heard an address by Attorney- 
General Fred S. Jackson of Kansas on ‘‘The 
Kansas Bank Guaranty Law; a Comparison 
with Past and Present Guaranty Laws.” 
This association is actively supporting bills 
shortening the term of administration of 
estates from two to one year, these bills 
having been endorsed by the bench and bar 
of the state. 


The Jamestown Bar Association enter- 
tained the Justices of the Appellate Division 
of the New York Supreme Court, fourth de- 
partment, and other prominent members of 
the bench and bar, at a banquet given April 
16 at Jamestown, N. Among the speech- 
makers were Hon. Peter B. McLennan, pre- 
siding justice of the Appellate Division, 
fourth department, and Judge Emory A. 
Walling of Erie, Pa. 


Governor Harmon of Ohio and Hon. John 
W. Warrington, just elevated to the United 
States Circuit Court bench, will address the 
thirtieth annual meeting of the Ohio State 
Bar Association, and Attorney-General U. G. 
Denman of Ohio and Hon. Walter George 
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Smith of Philadelphia are also to be speakers. 
The latter will discuss ‘‘Uniform Marriage 
and Divorce Laws.’ The meeting will be 
held at Put-in-Bay, July 6-8. 


The thirty-third annual meeting of the 
Illinois State Bar Association will be held 
at Peoria June 24 and 25. The President’s 
address will be delivered by E. P. Williams 
of Galesburg, and will be a review of the leg- 
islation adopted by the present session of the 
General Assembly, with his recommendations 
for changes in the laws. The annual address 
will be delivered by O. H. Dean of Kansas 
City, Mo., on ‘“‘The Making of the Constitu- 
tion.” Hiram T. Gilbert of Chicago, whose 
bill is now pending before the General Assem- 
bly to reform the entire practice and pro- 
cedure of the state, will discuss the subject 
“The Administration of Justice in Illinois.” 
Floyd R. Mechem of Chicago will deliver an 
address on ‘Employers’ Liability.”” Val 
Mulkey of Metropolis will speak on “A Legal 


Injury.” 


The Mississippi Bar Association met early in 
May at West Point, Miss., for its fourth annual 
meeting. Recommendations were adopted 
favoring a constitutional amendment to 
admit of ten jurymen bringing in a verdict 
in civil cases, a restriction of the right of 
appeal to the Supreme Court to cases where 
the amount in dispute does not exceed $200, 
and a provision permitting testimony taken 
in a former trial to be read in any subsequent 
trial if the witness cannot be found after 
diligent inquiry. The Association, after some 
discussion, went on record as favoring — 
lation making “‘pistol toting’ a crime. The 
Association also voted to recommend the 
enactment of a law providing for three Com- 
missioners on Uniform State Laws from 
Mississippi. Thomas H. Sommerville, dean 
of the law department of the State Univer- 
sity, was elected president, W. H. Powell, 
Leroy Percy, and W. A. Roane, vice-presi- 
dents, and ~~ Sydney Smith secretary- 
treasurer. he next annual meeting will be 
held in Natchez in May, 1910. 


Mr. William B. Hornblower, whom Presi- 
dent Cleveland offered the position of Justice 
of the United States Supreme Court, dis- 
cussed the Sherman Act and termed it un- 
scientific at the annual meeting of the New 
Hampshire Bar Association, held at Man- 
chester, N. H., May 10. The greatest defect 
in the law, he said, was the coupling of penal 
provisions with those affecting the legality 
of contracts and authorizing process of in- 
junction to restrain their enforcement. A 
contract may be against public policy and 
may be unenforceable, he said, and yet may 
not involve such an element of moral tur- 
pitude as to justify punishment of the parties 
as common criminals. Moral turpitude in 
the creation of combinations in restraint of 
trade ought to be clearly defined by statute. 
According to the Sherman Act every agree- 
ment in restraint of trade is illegal. At the 


close of Mr. Hornblower’s address, a com- 
mittee was appointed to report at the next 
meeting upon the proposed adoption of the 
American Bar Association code of ethics, 
Mr. Edwin F. Jones, in the annual president's 
address, urged the inadvisability of waiting 
for the enactment of rules of professional 
conduct by some censorious legislature. The 
next annual meeting will be held in December. 
The officers elected for the remainder of the 
year are: president, Judge William M. Chase 
of Concord; vice president, Chester B. Jordan 
of Lancaster; secretary and treasurer, Arthur 
H. Chase of Concord; executive committee, 
William E. Marvin, Lawrence V. McGill, 
Walter D. Hill, Judge Oscar L. Young, Allen 
Hollis, Oliver ranch, Joseph Madden, 
udge Jesse M. Barton, Ira A. Chase and 
dmund Sullivan. 


Necrology—The Bench 


Judge L. D. Thoman has passed away/at 
Evanston, Ill. He was twice Probate Judge 
of Mahoning County, Ohio. 


Judge William H. Donahue, a prominent 
lawyer and judge of Hennepin County, Min- 
nesota, died at Philadelphia May 2. 


Judge John W. Arnold, distinguished 
lawyer and Confederate veteran, a county 
court judge, died suddenly at Monroe, Ga., 
April 24. 

George W. Bailey, former Justice of the 
Colorado Supreme Court, died at Ft. Collins, 
Col., April 15. He was fifty-three years of 
age and as a young man had been a cowboy 
and newspaper reporter before taking up the 
study of law. 


Hon. D. L. Hanington, Judge of the Su- 
reme Court of New Brunswick, died at 
orchester, N. B., May 6. He had enjoyed 
great popularity throughout the province as 
a lawyer, politician, judge, and Anglican 
churchman. 


Former Judge A. B. Carpenter died at Los 
Angeles April 24. He was born in New 
Hampshire eighty-three years ago, but passed 
the greater part of his life in Kentucky. He 
left the Union army to become public pros- 
ecutor, and was later elected to the Circuit 
Court of Kentucky. 


George M. van Hoesen, formerly Judge of 
the old Court of Common Pleas, died April 
18 in New York City at seventy-two years 


of age. He was a gallant officer in the Civil 
War and afterward engaged in the practice 
of law in New York. e drafted the first 
elevated railroad bill in New York state. 


Judge Henry L. Palmer, for thirty-five 
years president of the Northwestern Mutual 
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Life Insurance Co., and formerly at the head 
of the Masonic fraternity of the United 
States, died at Milwaukee May 7. He had 
been a leading lawyer of the state, an Assem- 
blyman, Speaker of the lower house, a state 
senator, and county judge of Milwaukee 
County. 


William F. Cooper, formerly a Justice of 
the Tennessee Supreme Court, died in Nash- 
ville May 7 at the age of ninety. He was a 
classmate of the late Senator Evarts at Yale, 
where Alonzo Taft, father of the President, 
was his tutor. He was of a distinguished 
Tennessee family and was a brother of Duncan 
B. Cooper, who was recently convicted in 
the famous Cooper trial. 


Hon. William L. Penfield, an authority 
on international law, died at Washington, 
D.C., May 9. Before 1897 he held the office 
of Judge of the United States Circuit Court 
for Indiana. He then became solicitor for 
the State Department, in that capacity 
handling arbitrations between the United 
States and Santo Domingo, Peru, Hayti, 
Nicaragua, Guatemala, Salvador and Mexico, 
securing awards amounting to $2,250,000 for 
his own country. He represented this Gov- 
ernment in the Pius fund case with Mexico, 
and in 1903 he appeared before The Hague 
tribunal in the arbitration between the 
United States and Venezuela. 


Necrology—The Bar 


Floyd Lawson Scales, one of the ablest and 
most prominent lawyers of Georgia, died at 
Johns Hopkins Hospital in Baltimore April 
26. 


Henry Clay Nelson, a prominent lawyer 
and former state senator, died in Ossining, 
N. Y., April 17, where he was born seventy- 
two years ago. 


John M. Gould, who wrote ‘‘The Law of 


Waters,”” died in Newton, Mass., April 15. 
He practised law in Boston and wrote books 
on the United States statutes and on banking. 


John F. Robinson, who won a wide reputa- 
tion in Maine as an all-round lawyer, died 
April 30 at his home in Bangor. Few lawyers 
at the Maine bar equaled him in resource, 
ingenuity, and energy. He had a large crim- 
inal practice. 


The Sacramento County Bar Association 
has drafted resolutions in memory of the late 
Henry Starr, who died recently at the age of 
about ninety. Thirty years ago he was one 
of the leading lawyers of Sacramento. He 
had held several important offices. 


Major Albert E. H. Johnson, one of the 
oldest practising patent attorneys in the 
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United States, and at one time private secre- 
tary to Secretary Edwin M. Stanton, died 
in Washington May 12 in his eighty-third 
year. 


Franklin A. Morris, a promising and able 
young lawyer of Holyoke, Mass., died recently, 
his death being greatly lamented by his col- 
leagues of the Hampden County Bar, by 
whom his abilities were held in the highest 
esteem. 


Henry D. Macdona, a New York corpora- 
tion lawyer, Arctic explorer, and former 
newspaper correspondent, has just died in 
his fifty-fifth year. He was closely asso- 
ciated with the late William C. Whitney and 
became counsel for the Consolidated Gas 
Company and for the surface railway system. 


The death of W. E. Bainbridge of Omaha, 
a leading lawyer of Nebraska, drew forth fit- 
ting eulogies from his colleagues of the Potta- 
wattamie County Bar Association, which 
attended in a body the funeral held May 6, 
several men prominent in public life acting as 
the pallbearers. 


James J. Walsh, a former assistant district 
attorney of New York, who had been elected 
to Congress in 1896 from the eighth district, 
and who became Tammany leader of the 
thirty-first Assembly district, died in New 
York May 7. He was a magistrate of the 
Jefferson Market court for four years before 
his death. 


Gen. Matthew Calbraith Butler, lawyer, 
soldier, and a former United States Senator, 
died in Columbia, S. C., April 14, in his 
seventy-fourth year. He was a_ valiant 
soldier on the Confederate side, becoming 
a Major-General of cavalry. In 1898 Presi- 
dent McKinley appointed him Major-General 
in the United States Army. 


David Turpie, than whom Indiana is said 
never to have produced a more intelligent 
man or purer citizen, died April 21 at Indian- 
apolis. He early took rank as a learned and 
skillful lawyer, and won a place on the state 
bench. For twelve years he served as a 
United States Senator and greatly distin- 
guished himself as one of the keenest of de- 
baters and as an authority on the law of 
elections. 


Hon. Frank T. Brown, called by the Hart- 
ford Courant ‘‘beyond question the foremost 
lawyer in the state East of the Connecticut 
River,’ died April 17 at Norwich, Conn. A 
graduate of Yale, and former member of the 
Connecticut Assembly and Constitutional 
Convention, he had an extremely large prac- 
tice. He was counsel for the Billard inter- 
ests in the Boston & Maine, and also counsel 
for the New York, New Haven and Hartford 
Railroad. 
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Charles A. Gardiner, LL.D., a lawyer and 
author, died April 23 at his home in New 
York City. He was born in Canada in 1855. 
He was graduated from Hamilton College in 
1880 and from Columbia Law School in 1884. 
He began the practice of law in 1885. He 
was a member of several prominent clubs and 
a director in many railway companies. Among 
his works were ‘‘The Constitution and Our 
New Possessions,” ‘‘Constitutional Powers of 
the President,’’ ‘‘Constitutional Discretion of 
the President,” “Our Right to Acquire and 
Hold Foreign Territory,” ‘The Race Problem 
in the United States’”’ and ‘‘A Constitutional 
and Educational Solution of the Negro Prob- 
lem.”’ 


Former Senator William Morris Stewart 
of Nevada died April 23. He was a native 
of New York State and went West at the 
time of the gold fever, becoming Attorney- 
General of California. He moved to Nevada 
and made one fortune as a lawyer and another 
as a mine owner. When he went to Wash- 
ington he was supposed to be the richest man 
in the Senate, but after twelve years financial 
reverses had left him without his fortune. 
He announced that he would make a new for- 
tune and re-enter politics. He resumed the 
practice of law and mining operations and 
was soon a millionaire once more. He was 
re-elected to the United States Senate. A 
few years later he again retired almost in 
»overty, and again he made a new fortune. 

e had practised law in Washington for sev- 
eral years before his death at the age of 
eighty-two years. 


Miscellaneous 


The Harvard Law School is to have two 
new courses next year, one in international 
patent law, under Joseph L. Stackpole, Har- 
vard, 95, and the other in international law, 
under Prof. Eugene Wambaugh. 


The entire amount of $500,000 needed for 
the construction of Kent Hall has been sub- 
scribed and work will immediately begin on 
the new home of the Law School of Columbia 
University, which will be completed by the 
autumn of next year. 


Beginning in September, 1911, the students 
in the College of Law of Cornell University 
must have had at least one year of work in a 
university or college of approved standing 
before entering. The requirements for en- 
trance to the four-year course will not be 
changed. 


The hours of work required for graduation 
from the Columbia Law School will be re- 
duced next year as a result of the growing 
desire to decrease to some extent the require- 
ments of the school. One hour a week less, 
or thirteen instead of fourteen hours of class- 
room work, will hereafter be required during 
the second and third years of the course. 
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Miss Mabel E. Sturdevant, a native of 
Brookfield, Mo., won the Braun International 
Law Scholarship in competition with ninety- 
six contestants, eighty-four of which are 
graduates of European universities. She 
was educated in the public schools of her 
native place, finishing the twelve-year course 
in eight years, and then took the three-year 
law course in the State University at Columbia 
in two years, graduating with highest honors. 


The American Peace Society held its 
eighty-first annual meeting at Boston May 
13. The secretary, in his annual report, 
stated that the membership had doubled 
during the past year, but there was a slight 
deficit because of the increased activities of 
the organization. The principal officers for 
the year are: Robert Treat Paine, president; 
Thomas H. Russell, treasurer; Benjamin F. 
Trueblood, secretary, and Dr. William F. 
Jarvis, auditor. 


The General Assembly of Rhode Island 
closed its session of seventy-one days May 8. 
The session was eleven days longer than the 
period for which members can draw their 
salaries at $5 a day. The most important 
measures passed were a fifty-six hours’ bill 
for women and children; the dual amendment 
to the constitution providing for giving the 
veto power to the governor and increased 
representation in the House; an act requiring 
that hunters in the state be licensed; the 
revision of the statutes of the state, and the 
revision of the militia law. 


The most notable feature of the fifteenth 
annual Lake Mohonk Conference on Inter- 
national Arbitration, held at Mohonk Lake, 
N. Y., May 19-21, was perhaps the appear- 
ance of able speakers from many different 
countries, including China and Japan. Presi- 
dent Nicholas Murray Butler, presiding, Hon. 
J. A. Baker, M.P., Ambassador Bryce, Mr. 
Alfred Mosely of London, and Congressman 
Bartholdt of Missouri urged the reduction of 
naval armaments, and an extremely strong 
platform plank in its favor was adopted, and 
a declaration was made favoring the early 
establishment of a Court of Arbitral Justice 
at the Hague. 


The Second National Peace Congress was 
held at Chicago, May 3-5. President Taft per- 
mitted the use of his name as honorary presi- 
dent, and sent a letter to be read at the 


opening session. Secretary Ballinger repre- 
sented the Administration, and other notable 
speakers were Count Von Bernstorff, Dr. Wu 

ing-fang, and Congressman Bartholdt. The 
importance of establishing a world’s court of 
peace was the dominant sentiment of the 
conference, and resolutions were adopted de- 
claring war a relic of barbarism, and advo- 
cating obligatory arbitration under a general 
treaty concluded at the earliest possible date, 
and the making of agreements to limit arma- 
ments by the great powers. 
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